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Systematic, well-designed research provides the most effective
approach to the solution of many problems facing highway
administrators and engineers. Often, highway problems are of local
interest and can best be studied by highway departments
individually or in cooperation with their state universities and
others. However, the accelerating growth of highway transportation
develops increasingly complex problems of wide interest to
highway authorities. These problems are best studied through a
coordinated program of cooperative research.

In recognition of these needs, the highway administrators of the
American Association of State Highway and Transportation
Officials initiated in 1962 an objective national highway research
program employing modern scientific techniques. This program is
supported on a continuing basis by funds from participating
member states of the Association and it receives the full cooperation
and support of the Federal Highway Administration, United States
Department of Transportation.

The Transportation Research Board of the National Academies
was requested by the Association to administer the research
program because of the Board’s recognized objectivity and
understanding of modern research practices. The Board is uniquely
suited for this purpose as it maintains an extensive committee
structure from which authorities on any highway transportation
subject may be drawn; it possesses avenues of communications and
cooperation with federal, state, and local governmental agencies,
universities, and industry; its relationship to the National Research
Council is an insurance of objectivity; it maintains a full-time
research correlation staff of specialists in highway transportation
matters to bring the findings of research directly to those who are in
a position to use them.

The program is developed on the basis of research needs
identified by chief administrators of the highway and transportation
departments and by committees of AASHTO. Each year, specific
areas of research needs to be included in the program are proposed
to the National Research Council and the Board by the American
Association of State Highway and Transportation Officials.
Research projects to fulfill these needs are defined by the Board, and
qualified research agencies are selected from those that have
submitted proposals. Administration and surveillance of research
contracts are the responsibilities of the National Research Council
and the Transportation Research Board.

The needs for highway research are many, and the National
Cooperative Highway Research Program can make significant
contributions to the solution of highway transportation problems of
mutual concern to many responsible groups. The program,
however, is intended to complement rather than to substitute for or
duplicate other highway research programs.
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Highway administrators, engineers, and researchers often face problems for which infor-
mation already exists, either in documented form or as undocumented experience and prac-
tice. This information may be fragmented, scattered, and unevaluated. As a consequence,
full knowledge of what has been learned about a problem may not be brought to bear on its
solution. Costly research findings may go unused, valuable experience may be overlooked,
and due consideration may not be given to recommended practices for solving or alleviat-
ing the problem.

There is information on nearly every subject of concern to highway administrators and
engineers. Much of it derives from research or from the work of practitioners faced with
problems in their day-to-day work. To provide a systematic means for assembling and eval-
uating such useful information and to make it available to the entire highway community,
the American Association of State Highway and Transportation Officials—through the
mechanism of the National Cooperative Highway Research Program—authorized the
Transportation Research Board to undertake a continuing study. This study, NCHRP Proj-
ect 20-5, “Synthesis of Information Related to Highway Problems,” searches out and syn-
thesizes useful knowledge from all available sources and prepares concise, documented
reports on specific topics. Reports from this endeavor constitute an NCHRP report series,
Synthesis of Highway Practice.

This synthesis series reports on current knowledge and practice, in a compact format,
without the detailed directions usually found in handbooks or design manuals. Each report
in the series provides a compendium of the best knowledge available on those measures
found to be the most successful in resolving specific problems. 

FOREWORD
By Staff 

Transportation 
Research Board

This synthesis will be of interest to state transportation agency personnel, as well as to
others who are involved in acquiring access rights along roadways other than freeways. This
report documents the state of the practice with the intent to limit the amount of access to
the roadway for the purpose of managing highway safety and mobility. Successful practices
are documented along with current policies, legal and real estate literature, and other pub-
lications that address this subject. The findings focus on the three main areas of acquisition,
management, and disposal. Lessons learned and information gaps are also explored. 

This synthesis of the Transportation Research Board contains information culled from
the responses to a survey questionnaire of 32 state transportation agencies, supplemented
by the material collected as part of a literature review. Personal interviews were also con-
ducted to provide specific case studies that demonstrate the issues facing practitioners
today. 

A panel of experts in the subject area guided the work of organizing and evaluating the col-
lected data and reviewed the final synthesis report. A consultant was engaged to collect and
synthesize the information and to write the report. Both the consultant and the members of the
oversight panel are acknowledged on the title page. This synthesis is an immediately useful
document that records the practices that were acceptable within the limitations of the knowl-
edge available at the time of its preparation. As progress in research and practice continues,
new knowledge will be added to that now at hand.

PREFACE
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The purpose of this synthesis is to document the state of the practice in acquiring access rights
along roadways other than freeways with the intent to limit the amount of access to the road-
way. To achieve this objective the synthesis was prepared using a nationwide survey,
followed by interviews with selected respondents, to identify issues and practices, as well as
a review of current policies and relevant literature. The findings focus on three main areas:
(1) acquisition of access rights, (2) management of access rights, and (3) disposal of access
rights. 

Issues related to valuation of access rights and the use of eminent domain, which is the
legal power that allows property to be taken for public use provided the loss is compensated,
and police power, which is the authority of the government agency to regulate or restrict indi-
vidual actions for the protection of the public, are intertwined with the subject matter and
included throughout the synthesis. A discussion on full control of access as compared with
partial control of access is also included to identify lessons learned.

Access control by the acquisition of property rights is federally mandated on the Interstate
Highway System. Each state possesses or acquires full control of access rights between the
highway and adjacent property owners. Along entirely new highway alignments, many states
developed legislation that did not allow property owners access to the new roadway. Along
highways that were upgraded to the access-controlled Interstate system, properties that
became landlocked were often acquired or an alternate means of reasonable access was
developed to serve the property. 

A considerable amount of literature developed in the 1950s and 1960s served as guidance
for state agencies when preserving or acquiring the rights of access for these facilities. A 1955
report, A Ten Year National Highway Program, made the following statement on access
control.

One of its principal features in the provision for adequate right-of-way is to permit control of access
to the highway itself. Otherwise, experience shows that the facility becomes prematurely obsolete due
to developments crowding against the roadway which make it unfit for the purposes for which it was
designed. Control of access to the degree required by traffic conditions is essential to the protection
of life and property. It is also essential to preserve the capacity of the highway. So far as the invest-
ment of funds in major roads is concerned, provisions for control of access to the extent required by
traffic are fundamental.

The responses to the synthesis questionnaire revealed that acquiring rights of access along
the Interstate Highway System from the adjacent property owner has been very successful.
At-grade intersections or driveways onto Interstate highways have effectively been prevented
in the approximately 50 years since the road system was constructed.

All of the responding state agencies apply similar techniques of acquiring access rights
along other types of highways and crossroads that intersect freeways as a means to limit
access. However, unlike the Interstate Highway System, the states may allow access by pub-
lic intersections and/or driveways to these roadways and may also provide a process to allow
additional access. Therefore, this strategy is referred to as partial control of access. 

ACCESS RIGHTS

SUMMARY



States generally apply partial access control through statutory designation or the acqui-
sition of access rights, or a combination of the two. This strategy is not meant to increase
the property owners’ right of access to the roadway, but rather limit where the property
owner has a right to request a driveway.

Five of the 32 states responding to Question 1d have passed legislation giving the high-
way agency the authority to control access through a designation, as an exercise of their
police power. This means that an official application of a designation on a highway would
preclude additional access to the highway and/or allow the authority to close access to those
properties that have another means of access. Responses to the synthesis questionnaire
revealed that limiting access through a specific designation has been successful. Property
owners adjacent to the highway may request driveway access, but will likely be denied such
access when reasonable alternative access is available. This technique of limiting access has
the benefit of providing flexibility as highway conditions, traffic volumes, travel speeds, and
driveway spacing standards evolve over time. 

All of the state agencies that responded to Question 1d determined that a more reliable
system would include the actual acquisition of access rights along the roadway. Although
all states acquired complete access control along freeways, a few states such as California
and some East Coast states have developed systems of roads, often referred to as express-
ways. The agencies acquire all rights of access on expressways from adjacent property
owners and only allow well-spaced public road connections. The property owners abutting
the access-controlled roadway gain access from an alternative road or street network. This
type of access-control strategy has worked well to preserve the roadway for the intended
function. Usually, with the exception of freeways and some expressways, states found that
they could not afford to purchase all rights of access along the existing highway system,
because such an action would have left large numbers of properties landlocked. With no
other means of access except the state highway, access rights were acquired along the prop-
erty frontage, while simultaneously leaving gaps or openings in the access control line for
existing and/or proposed driveways. This action was usually memorialized in a property
deed and would therefore run concurrently with the property ownership. The action by the
state limits where a property owner might request a driveway but did not convey an
increased right of access at that location. An application for a driveway permit can be
denied at this specific location without any compensation, if there is an alternate means of
access. Responses to the synthesis questionnaire showed that property owners sometimes
disagree and believe that specific language in a property deed relating to an access guar-
antees that a driveway will be allowed. Also, property owners sometimes believe that they
do not need to request permission to construct a driveway to the highway at the location
identified in the property deed. 

The responses to the synthesis questionnaire revealed that limiting access through the
acquisition of partial control has varying degrees of success. Much of the concern sur-
rounds the certainty of a gap or opening in the access control line with the uncertainty of
being able to construct a driveway at that specific location. States often specify the width
of the opening, the number of trips allowed, and, in some cases, may even describe the
type of land use that the opening can serve. This appears to increase the belief that the
state agency has conducted all the necessary analysis and will always allow a driveway
at the location.

The results of the synthesis revealed that the wording used to describe access rights in the
property deed can convey unintended additional rights to the property owner. Denials for
driveways at these openings in the partial access control line have led to court challenges,
inverse condemnations, compensation by states, and specific laws to rectify perceived wrong
doing.

2



States, counties, and cities that use eminent domain do so to acquire both complete and par-
tial control of access. In the case of partial control of access, the governmental authorities use
regulatory control under police power to regulate whether or not a driveway will be allowed
at a specific location.

The literature review revealed that courts have noted that it is sometimes difficult to make
the distinction between the application of eminent domain, which is compensable, and
regulatory authority under police power, which is not.

3
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CHAPTER ONE

INTRODUCTION

BACKGROUND

The ability to use access control as a technique to manage
access to a highway or roadway is an important component
of a comprehensive access management program within an
agency. The technique can also be employed by agencies that
do not presently have an access management program,
although careful consideration should be given to the road-
ways where it is applied and the desired objective. 

Access control by the acquisition of property rights has
been used on the Interstate Highway System since it was
mandated by the Federal-Aid Highway Act of 1956. How-
ever, a growing number of agencies are recognizing the ben-
efits of acquiring property rights to control access on other
important arterial highways for the purpose of preserving
safety and mobility.

The purchase of property rights can prevent undesirable
accesses at the locations where the property rights were
acquired. If the property rights are not acquired, the property
owner is often under the impression that there is a right to
access at all locations along the property frontage. This often-
expressed sentiment by the abutting landowner has evolved
over many centuries and continues to evolve today. Much of
American law on the subject is based on English law. The
understanding of property rights as stated in late 13th century
English law afforded abutting landowners few rights.

“For as long as English law has been systematically
recorded, it has held that the owner of land abutting a public
highway owes various duties toward the user of the highway,
which duties must, when necessary, override the owner’s pri-
vate uses of the roadway or roadway lands” (1). The Statute of
Winchester (1285) required land owners with property adja-
cent to the roadway to cut back brush and trees to a distance of
200 ft on each side of the road, “so that there may be neither
dyke, tree, nor bush, whereby a man may lurk to do hurt.” 

Later, property owners were required to clean and main-
tain roadside ditches. If the construction of a roadway caused
water flow across the adjacent property, they could be
required to receive the diverted water as well as the runoff
water from the roadway. Court decisions in the 15th century
allowed highway users to cut through adjacent properties
when the road became impassable, even if it meant breaking
down fences and crossing over cultivated fields (2).

Evolution of Access Rights in the United States

In the United States in the early nineteenth century, the
responsibility of building and maintaining roads was given
to local governments. The local governments had the ability
to levy local residents for labor, materials, and money to con-
struct and repair these roads. This was an expensive endeavor
that limited the construction of roads. At the same time, the
first controlled access highways, or turnpikes, were devel-
oped. Turnpikes had the advantage of being fully funded by
users, so that the responsibility of building and maintaining
them was not dependent on the adjacent property owners. To
protect the investment and toll revenue, special laws prohib-
ited unauthorized entries and exits to the road. Thus, the first
access control was developed. With the development of turn-
pikes, it was recognized that access control was important to
achieving efficiency. However, the planning of the turnpikes
or toll roads was not enough to shift the financial and main-
tenance burden from the local landowners (2).

With continued industrialization, the expansion and
improvement of roads became a priority in the United States,
because the national economy depended on the links between
rural and urban areas. As a result, the existing system was
assessed and several conclusions were reached. One was the
realization that toll financing and private landowner financ-
ing were not feasible ways to build roads. Another realiza-
tion was that the highways needed to be classified according
to their purpose, which was the beginning of functional clas-
sification (2). Eventually, this led to the need for controlled-
access highways, which were designed for optimum mobil-
ity. As a result, the access of adjacent landowners was
restricted and allowed only at points permitted by the
governing agency.

Abutter's Rights

During the middle to late 19th century this evolution of
abutter's rights led to the understanding that 

[O]wnership or occupancy of premises abutting on a highway …
carries with it certain rights in and to the use thereof, distinct
from the general easement of passage. Generally these rights are
described as (1) the right of access to and from the highway, (2)
the right to have light and air come into abutting property across
the highway, (3) the right to see and be seen from the highway,
and (4) the right to lateral support of abutting land during
construction of the highway (2)
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However, a ruling by the U.S. Supreme Court in 1906
decreed that the Federal Constitution did not require the
states to give access rights to abutting landowners along new
highway alignments. It is the states’ responsibility to deter-
mine whether access rights are a property right within their
state laws. As a result, the states’ approaches on access con-
trol varied, although most chose to establish access control
through their police power in the mid-1940s (2). 

With the development of the Federal-Aid Highway Act of
1956, 41,000 mi of the National System of Interstate and
Defense Highways were funded. One of the conditions for
the grant of aid to the states was that states must fully control
access to the highway facility and prohibit construction
within the right-of-way. This meant that no private accesses
were permitted and all public street accesses occurred at
grade-separated interchanges. This led to the development of
a highway system across the nation in which each state pos-
sessed complete control of access between the roadway and
the adjacent property owners.

For states to obtain the access rights to construct Interstate
highways, they had to be mindful of the Due Process Clause
and Taking Clause in the 5th Amendment of the U.S. Consti-
tution. This clause states that, “No person shall be deprived of
life, liberty, or property without due process of law, nor shall
private property be taken for public use without just compen-
sation” (3). The 14th Amendment made due process a require-
ment applicable to all states and local governments. “The
requirement that one could not be deprived of property without
due process of law referred to the exercise of police power, and
the requirement of just compensation applied when property
was taken for public use through eminent domain” (3). 

As stated in Nichols on Eminent Domain, 

Although the ultimate issue of what constitutes a taking in fed-
eral cases is a federal question governed by federal law, the
meaning of “property” as used in the Fifth Amendment will nor-
mally obtain its content by reference to state law. Consequently,
in considering whether a property owner's potential access to an
existing or future highway is a compensable property right, the
law of the state will determine the nature of the property and
federal law will determine whether the acts of the sovereign con-
stitute a taking or the mere exercise of police power (4).

Most states currently have a “taking” clause similar to the
one in the federal constitution. However, “some state consti-
tutions require the payment of compensation for the ‘damag-
ing’ as well as the ‘taking’ of property” (5). 

The concept of purchasing access rights as a means of
managing the highway system was a popular concept in the
1950s and 1960s, confirmed with the success of the design
and construction of the Interstate system that allowed no drive-
ways. At this time, many western states had hundreds of
miles of urban and rural two-lane highways where the acqui-
sition of access rights was applied. Because the majority of
property owners along these roadways had no other means of

access, the cost to acquire all access rights would have been
prohibitive, as it would have left the properties landlocked.
Rather than construct an alternate roadway system, or
acquire crossover easements to provide another means of
access, state agencies often acquired rights of access except
at mutually agreed on locations and/or where existing drive-
ways were located.

Before an agency acquired access along a roadway, the
landowner could apply for access at any point along their
site frontage. The acquisition of access limited the locations
at which landowners could apply for access. The act of
acquisition was the owner selling or granting access rights
along the entire site frontage with the exception of various
segments. 

This technique meant that states could acquire limited
access rights for a minimal cost, such as $100 to $500 for
each abutting property, because the property still maintained
reasonable access. This acquisition was almost always
memorialized in a property deed that would run with the
property title. The deed defined where access was acquired
and where the openings occurred.

Even though the property owner enjoys a right of access
at a specific location, it does not generally guarantee that the
property owner may construct a driveway to the highway at
the opening in the access control line, because this is subject
to police power. Although constructing a driveway is within
the property rights of an owner, the driveway is placed on
public property, and therefore needs to meet engineering and
safety standards. The property owner is almost always
required to request permission from the controlling agency
to construct a driveway at the location because the agency
has the authority of police power. The agency regulates how
the driveway is constructed, which may include the denial of
a driveway at the specific location. 

This process can be difficult for abutting owners to under-
stand. Although an agency may not be required to allow
access onto a road facility, it is the landowner's perception
that they have a right to access any road that is adjacent to
their land. Thus, a landowner often expects to be compen-
sated for the denial of direct access to an adjacent facility. A
landowner does, however, have a right to reasonable access
to the roadway system. Reasonable access may not be the
most convenient or direct access and may be provided
through a side street. 

An agency uses eminent domain authority to purchase the
right of access with compensation from properties adjacent
to the roadway. Eminent domain is the acquiring of access
rights with compensation because it is useful to the public.
The agency uses its police power authority to approve or
deny the application for a driveway. Police power allows
agencies to limit access, usually through prohibition or reg-
ulation, to preserve the public interest.
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The concept of using total or partial access control as a
means to limit access to a roadway is a critical component of
a successful access management program within an agency
or, at a minimum, developed in coordination with an access
management program. This can help to ensure that the acqui-
sition of access is consistent with the overall access manage-
ment objectives. In the event that an access management
policy or program does not exist in an agency, careful
thought should be given to decisions on where access rights
are purchased to ensure that the purchase meets the long-term
objectives for the agency, other affected agencies, and the
users of the roadway system.

SYNTHESIS OBJECTIVE

This synthesis (1) documents successful practices in acquir-
ing property rights for managing highway safety and mobil-
ity and (2) reviews current policies, legal and real estate
literature, and other publications that address this subject. In
addition, a nationwide survey was conducted to identify
issues and practices as well as lessons learned and informa-
tion gaps. Specific objectives of the synthesis included:

• Summarizing the access rights acquisition, manage-
ment, and disposal practices of each state;

• Providing case examples of state programs; and
• Identifying issues in current practice and lessons

learned.

METHODOLOGY

The synthesis was developed through a comprehensive
survey of state agencies, a review of published literature, and
follow-up interviews with specific individuals to explore the
practices in the acquisition, management, and disposal of
access rights. The questionnaire was not intended to focus on
the Interstate freeways, toll roads, turnpikes, or other major
roads that are normally fully access controlled. Instead, it
was developed to document how and when agencies
purchase access rights along other roadways. In the event
that access rights are acquired, the survey documented how
the access rights are managed within the agency. Finally, the
survey determined if access rights are ever disposed of and,
if so, the process that allows these rights to be transferred
back to the abutting property.

Overall, 36 sets of responses to the questionnaire were
received, which included 32 states and 1 city. Several states
sent more than one response. Appendix B provides a list of
responding agencies. In addition, survey respondents were
asked to provide copies of applicable statutes, rules, and poli-
cies relating to the acquisition, management, and disposal of
access rights. These materials supplemented the material col-
lected as part of the literature review process. Finally, inter-
views were conducted to provide specific case studies that
demonstrate the issues facing practitioners today.

QUESTIONNAIRE DEVELOPMENT

The questionnaire was divided into three basic sections:
(1) acquisition of access rights, (2) management of access
rights, and (3) disposal of access rights. The questionnaire is
included in Appendix A.

Acquisition of Access Rights

In this section, the questions were crafted to determine if agen-
cies acquired complete control of access along non-Interstate
highways, eliminating all existing and future intersections and
driveways, or if they elected to acquire partial control of access
on those roadways, allowing certain intersections and drive-
ways to remain in place. Questions 1b and 2b relate to decisions
on how access rights are acquired and were compared with
Questions 22b and 23b to determine if an agency has the same
guidance when they dispose of access rights. It was also impor-
tant to determine who within the state agency provided the
authority to acquire access rights and the enabling statute or
rules that allowed them to do so. The questionnaire addresses
valuation and potential payment; however, as this varies greatly
across the United States, the topic was not explored in depth. 

Question 6 relates to the Interstate Highway System and
was included to determine how successful agencies had been
in implementing complete access control as a means to pre-
vent access to a roadway once rights had been acquired. The
responses provide a comparison of the success rate of pre-
venting access to the Interstate highways as compared with
other transportation facilities where only partial access con-
trol was acquired. 

Management of Access Rights

The second section quantifies the level of effort that agencies
commit to the management of access rights as a resource.
Questions 7 and 8 were designed to discover if agencies used
the authority of police power or other means to limit the num-
ber of driveways. This section indicates that agencies are
required to allow a property owner a driveway whenever and
wherever there is an opening in the access control line.

If a driveway is not allowed at an opening in the partial
access control line, the questionnaire sought to determine
under what criteria an agency could deny an application and
if denied, whether or not the agency must compensate the
property owner. If compensation is owed, the questionnaire
sought to establish how the value is generated.

Because the ownership of access rights is truly a resource,
the questionnaire sought to determine how an agency man-
ages this resource and the amount of communication and
coordination that is required among staff. The questionnaire
also attempted to learn if the coordination is top down only
or requires all staff to communicate regardless of hierarchy
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within the agency. This is also meant to establish if the acqui-
sition and management of the access right is housed in the
same department as the staff who ultimately have authority
to permit driveways at these locations. If not, then the ques-
tionnaire attempted to discover the communication link to
ensure that decisions are made appropriately. Other ques-
tions relate to management procedures that agencies use to
store, maintain, and retrieve information on access rights.

Question 19 addresses multimodal considerations and
was specifically included because it is widely accepted that
pedestrians and cyclists cannot breach an access control line
on an Interstate highway without specific and significant
approval processes. The question sought to learn if agencies
allow pedestrians and cyclists to cross those areas where they
have acquired partial access control along roadways and, if
so, the process that allows this activity to occur.

Questions 20 and 21 were constructed to determine if a pur-
chased access right remains the property of the agency when
the highway is realigned or the right-of-way is modified.

Disposal of Access Rights

In this section, questions were developed to determine if
agencies have established a process for the disposal of access
and the processes that enabled that to happen. The term “dis-
posal” used throughout this synthesis means the sale or
release of property rights. In addition, Questions 22c and 23c
attempted to determine where the authority lies within the
agency to determine when access rights may be disposed of
and if there is a division of authority between the purchase
and disposal of property. Questions were also asked about
how an agency determines a value for an access right when
it is being disposed. Questions 22e and 23e were included to
determine if the property owner was successful in achieving
an opening in the access control line, would they be guaran-
teed a driveway at that specific location and would they still
be required to go through the permit process. Finally, the
questionnaire asked about those circumstances when an
entire road whose access rights had been previously acquired
is transferred to another agency. The questionnaire sought to
establish who owns the right of access after the transfer of the
roadway is complete. These questions were meant to deter-
mine if agencies had given long-term thought to what might
happen if highways with partial access control become func-
tionally obsolescent to the point where the agency no longer
has any need to manage the access to the roadway.

DEFINITIONS

Both partial access control and complete access control are
acquired on various types of facilities including freeways,
highways, arterials, and crossroads at interchanges as
depicted in Figure 1. This synthesis focuses on the acquisi-
tion, management, and disposal of partial access control. 

Many different terms are used among the various sur-
veyed transportation agencies. Therefore, for the purpose of
this synthesis, the following definitions were used:

• Access rights—legal ability of a property owner to
access (or not access) an adjacent roadway.

• Crossroads at interchanges—roadway that crosses over
or under a freeway or arterial that is connected by ramps
and is secondary to the main highway. The crossroad
may be under the jurisdiction of another agency. 

• Disposal of access—sale or release of property rights.
(The terminology used in the questionnaire referred to
both disposal and relinquishment of access. During the
process of developing the synthesis, it was determined
that the word relinquishment conveyed a different mean-
ing than was intended. Therefore, relinquishment has
been omitted throughout the remainder of the document.)

• Eminent domain—legal power that allows a public
agency to take property for public use provided an
owner is compensated for his/her loss (6).

• Full control of access—preference is given to through
traffic by providing access connections by means of
ramps with only selected public roads and by prohibiting
all crossings at-grade and direct private driveway con-
nections. Generally, full access control is accomplished
by legally acquiring the access rights from the abutting
property owners (usually at the time of purchase of the
right-of-way) or by the use of frontage roads (6).

• Interstate freeways—Divided highways with all access
limited to grade-separated interchanges. These high-
ways are part of the Interstate Highway System.

• Non-Interstate freeways—divided highways with all
access limited to grade-separated interchanges. These
highways are not part of the Interstate Highway System. 

• Nonfreeways and arterials—frontage roads, express-
ways, and divided and undivided roadways, usually
with at-grade intersections. Although other roadway
connections and driveways are not always preferred,
they may be allowed to access these facilities. (Note:
These are referred to as non-Interstate highways and
arterials in the appendices.)

• Partial control of access—preference is given to
through traffic to a degree. Access connections, which
may be at-grade or grade-separated, are provided with
selected public roads and private driveways. Access on
expressways is usually limited to public road intersec-
tions. Generally, partial access control is accomplished
by legally obtaining the access rights from the abutting
property owners (usually at the time of purchase of the
right-of-way) or by the use of frontage roads (6). 

• Police power—authority of the government agency that
owns or manages the roadway to regulate or restrict
individual actions for the protection of health, safety,
and general welfare of the public, including restrictions
on access for adjacent property owners and the require-
ment that any and all persons seeking a driveway to the
roadway go through an approval or permitting process.
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REPORT ORGANIZATION 

To fully address the current practice and issues related to the
acquisition, management, and disposal of access rights, the
report has been divided into the six chapters described here.

• Chapter one provides a brief historical overview and
current trends in the acquisition, management, and
disposal of access rights. In addition, this section high-
lights the report focus and summarizes the report
organization. 

• Chapter two focuses on the acquisition of access rights.
This chapter includes a discussion of the various ways
in which access rights can be acquired and an overview
of current practices among jurisdictions. In addition, it
addresses the varying criteria for acquiring access rights,

the factors used in valuation and negotiation of access
rights, the various practices owing to the differences in
underlying state law, and the relationship between the
exercise of police power and the acquisition of access
rights.

• Chapter three examines the management of access
rights. The managerial element is discussed with regard
to the administration of access rights and the organiza-
tional characteristics that ensure that access rights
acquisition, management, and disposal are used effec-
tively to meet long-term goals.

• Chapter four provides information on the disposal of
access rights. This chapter focuses on the existing
agency policies surrounding disposal and the factors
used in valuation and negotiation when access rights are
no longer required.

FIGURE 1 Facilities addressed in this synthesis.



• Chapter five provides several case studies to demon-
strate the specific benefits and potential problems
associated with various access rights acquisition,
management, and disposal techniques. In addition, a
summary of lessons learned from these specific projects
is provided.

• Chapter six provides a final discussion of findings based
on the literature review, survey questionnaire responses,
and case studies. In particular, this chapter summarizes the
current practices in the acquisition, management, and dis-
posal of access rights. The synthesis report is completed
with conclusions and suggestions for further research.

10
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This chapter discusses acquisition of access rights based on
questionnaire responses received from the various agencies,
a review of additional materials provided by the agencies,
and information collected in the literature review process.
Based on these efforts, the chapter is divided into four
sections: (1) Acquisition of Access, (2) Results from
Questionnaire, (3) Criteria for Acquiring Access Rights, and
(4) Factors in Valuation and Negotiation.

ACQUISITION OF ACCESS

Most relevant access information was written in the 1950s
and 1960s when the current concepts of acquiring access
rights were being developed. The majority of the writing
centered on the acquisition of access rights; the methods;
the process; and, to some degree, the different ways to
determine the value of the acquisition. The writing also
centered on the process to achieve complete access control
along roadways; most often, the process necessary to facil-
itate the building of the Interstate Highway System or other
freeways.

Examples of Full Control of Access as Compared
with Partial Control of Access

The responses to the questionnaire for this synthesis revealed
that the terminology surrounding the subject of access rights
varied considerably across the nation. Hypothetical exam-
ples are provided to describe the features of full control and
partial control of access rights. An example of a complete
restriction of access is illustrated in Figure 2.

As shown in Figure 2, Town X is bisected by a freeway
where full access control was purchased. The freeway sep-
arates residential developments to the north from farmland
to the south. To provide reasonable access to the parcels of
land, multiple techniques are shown. On the north side of
the freeway, an alternate street system is provided to allow
the properties access to the freeway by means of local
roads to the interchange crossroad. In addition, a frontage
road is provided to the crossroad that allows properties
“D,” “E,” and “F” to access the freeway. In the example,
the ravine made it too costly to construct a crossing to
extend the frontage road, making it less expensive to
acquire the entire parcels “B” and “C.” An easement was
purchased on property “D” to allow property owner “A” to

access the frontage road. Because the construction of the
highway would result in property “A” being severed, the
agency was able to develop a means of access along the
side of the ravine under the highway. Thus, the property
owner was able to secure access to the field on the north
side of the roadway. In this example, the cost to achieve
full access control was relatively inexpensive when the
agency was able to provide some other means of reason-
able access to the property.

Figure 3 depicts the same town used in Figure 2, with a
two-lane highway rather than a freeway running through
town. In this example, the agency determined that some
amount of access to the highway would be acceptable;
therefore, they acquired partial access rights as a means to
limit access to specific locations. Figure 3 is an example of
poor access management. Less than desirable spacing is
provided between openings in the access control line
and few openings align on the north and south sides of the
highway.

These openings or gaps in the partial access control line
were planned to accommodate existing and future intersec-
tions and driveways. The agency did not leave any properties
landlocked as in the previous example. Rather, openings in
the access control line allowed each property to have a min-
imum of one driveway to the highway, as illustrated for lots
“D” and “E.” Multiple openings were allowed for lots “A”
and “F.” A single opening or gap was left to jointly serve lots
“B” and “C.” Furthermore, property owners “A,” “D,” and
“E” have additional openings in the access control line for
future driveways designated by the letter A within a circle.
Unlike the previous example, the city streets in Town X con-
nect directly to the highway. 

In this example, the openings in the partial access control
line were determined primarily by the land ownership pat-
terns and individual negotiations with property owners,
rather than determining where a driveway might be located
when applying a driveway spacing standard. 

RESULTS FROM QUESTIONNAIRE

Although full control of access was purchased along Interstate
highways, agencies purchase access differently on nonfree-
ways and arterials. Table 1 shows the percentage of responding

CHAPTER TWO

ACQUISITION OF ACCESS RIGHTS
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FIGURE 3 Partial access control.

FIGURE 2 Full access control.
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agencies that acquire full and/or partial access control on non-
freeways and arterials. A summary of the agency responses is
included in Appendix C. As shown in the table, 88% of the
responding agencies purchase full access control, and all
responding agencies purchase partial access control on non-
freeways and arterials.

Table 1 shows that most responding agencies acquire both
full and partial access control on crossroads at interchanges,
although some states do not acquire any. Five of the respond-
ing agencies do not acquire full control of access but do
acquire partial control on these crossroads, two of the respond-
ing agencies indicated that they acquire full control but not
partial access control, and one agency (Maine) indicated that
they do not acquire any access control on crossroads at inter-
changes. As shown by Table 1, partial control is purchased
more often on nonfreeways and arterials when compared with
crossroads at interchanges.

Once the decision is made to acquire access, responding
agencies indicated that they do so through purchase or
eminent domain. Figure 4 depicts the percentage of agencies
that use each acquisition technique. In addition to using emi-
nent domain, some agencies use statutory designation, and
several agencies indicated the use of deeds.

Statutory Designation

Several agencies acquire access through statutory designa-
tion, which is an exercise of police power. Five of
the responding agencies use statutory designation on non-
freeways and arterials, whereas only three use statutory
designation on crossroads at interchanges.

Oregon uses statutory designation on nonfreeways and
arterials, but not on crossroads at interchanges. The state may
designate its highways as “throughways,” which have spe-
cific restrictions and provide the ability to regulate access. As
an example, throughways are limited to 10 commercial busi-
ness accesses per mile. The Oregon Department of Trans-
portation (DOT) has the authority to separate the directions
of travel on a throughway and thus regulate, restrict, or pro-
hibit access to best serve the traffic on the throughway (7).
The same authority is not applicable to crossroads at inter-
changes where, for example, the Oregon DOT use eminent
domain to acquire access.

Eminent Domain

Eminent domain is defined by AASHTO as a legal power
that allows a public agency to take property for public use
provided an owner is compensated for his or her loss (6).
Components of eminent domain are included in the U.S Con-
stitution and in the constitutions of various states. No private
property is exempt from the applicability of eminent domain.
The only limit is that the property to be acquired must be for
public use.

Eminent domain refers not only to the physical owner-
ship of a piece of property, but it can also include the means
of access to that property. It usually occurs through two sit-
uations: when a government agency condemns a property or
when a public agency through governmental action causes
injury to an owner and the owner brings an “inverse con-
demnation” suit to demand recovery of the costs of the
damages (e.g., denial of access and nonissuance of entrance
permit).

There is often some confusion between eminent domain and
police power. The police power is the power of government to
act in the furtherance of the public good, either through legisla-
tion or by the exercise of any other legitimate means, in the pro-
motion of the public health, safety, morals, and general welfare,
without incurring liability for the resulting injury to private indi-
viduals. Eminent domain is the power of the sovereign to take or
damage private property for a public purpose upon payment of
just compensation. Police power is the power to restrict a prop-
erty because it is necessary. Eminent domain is the power to
appropriate a property right because it is useful. Whether it is the
police power or eminent domain that is being exercised in a
particular case is sometimes difficult to determine. This is in part
due to the fact that it is extremely difficult to tell where the police
power ends and where the power of eminent domain begins (8).

Police power may also be used to manage access through
implied general police power authority given to several
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FIGURE 4 Answers to Questions 1d and 2d: "How do you
acquire access rights along nonfreeways and arterials?"
(Note: Multiple responses were possible.)

Yes No
Nonfreeways and 

Arterials 
   Full control 88% 12%
   Partial control 100% 0%
Crossroads at 
   Interchanges 
   Full control 81% 19%
   Partial control 90% 10%

TABLE 1
PERCENTAGE OF RESPONDING AGENCIES THAT ACQUIRE
FULL AND/OR PARTIAL ACCESS CONTROL ON
NONFREEWAYS AND ARTERIALS AND CROSSROADS
AT INTERCHANGES
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levels of government (9). When a property owner requests a
driveway, it is through police power that a state or local
agency will determine the location of an allowable drive-
way, limits to the driveway, the methods for driveway con-
struction, or even if the driveway can be allowed. If an
agency’s rules and regulations are so rigorous so as to pre-
vent any reasonable access to the property, it is likely that it
would rise to a “taking” under eminent domain rather than a
use of police power. Many agencies have specific statutes
that require agencies to provide reasonable access and if it
is not possible to provide reasonable access to a property,
the agency is typically required to acquire the access rights
through a condemnation process through the authority of
eminent domain.

A consideration of the application of eminent domain and
the exercise of police power is especially important when
acquiring and managing partial access control along non-
freeways and arterials, because the governmental agencies
will usually be required to apply both techniques.

Bundle of Sticks

In 1922, the U.S. Supreme Court introduced a concept of a
bundle of sticks in relation to rights that a property owner
may enjoy where each of the sticks represents common rights
that flow or stay with the property (10). (see Figure 5a). The
court also made it clear that some of the sticks are more
important than others, with four essential types of property
rights: (1) possession, (2) use, (3) exclusion of others, and
(4) disposal (11).

This analogy helps to communicate how individual rights
may be sold or acquired by another entity, while the property
owner retains the remaining sticks in the bundles. Govern-
ments have the right of eminent domain, which allows them to
take private property (one of the sticks) for public use with just
compensation. (see Figure 5b). This occurs through condem-
nation and does not require a property owner’s consent (12).

As the analogy of a bundle of sticks is applied to
access, property owners that have frontage along a road-
way are generally ensured of an abutter’s right of access.
This right can be considered one of the property rights in
the bundle and, like any other right, can be conveyed to
another party. In the case of the building of the Interstate
Highway System, states were required to have laws that
prevented direct access to properties when the highway
was built to receive federal funding. The states also had to
ensure that all existing direct access would be eliminated
and no future direct access would be allowed to adjacent
properties when existing highways were upgraded to
become part of the Interstate Highway System, thus
removing the right of access stick from the bundle of
sticks (rights) along the frontage between the Interstate
highway and the abutting property.

Because all access was acquired from the adjacent prop-
erty owners that fronted the Interstate highway (see Figure
2), the state agency had two options: (1) leave the property
landlocked or (2) provide some means of reasonable access.
This was accomplished in several ways, including construct-
ing frontage roads, securing crossover easements from
neighboring properties, and constructing local street systems.

Partial access control means that the local agency has the
eminent domain authority to acquire the right of access along
the highway segment as necessary, but may leave openings
in the access line where access to the property may be
allowed. States have accomplished this in two general meth-
ods: first, by a highway designation where access is not

FIGURE 5 (a) Bundle of sticks, (b) Bundle of sticks: Acquisition
of access rights, (c) Bundle of sticks: Disposal of access rights.
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allowed to adjacent properties, and second, and the more
common technique, the physical acquisition of access rights
except at specific locations along the frontage. In this case,
the state acquires the right of access from the bundle of
sticks, and through a prior decision or negotiation replaces
the stick that specifies access at an exact location in the bun-
dle, as shown in Figure 5c. This decision is often memorial-
ized in a deed. Samples of typical deeds and deed language
are provided from several state agencies in Appendix D.

The practice of acquiring access rights while leaving an
opening in the access control line intertwines the eminent
domain authority during the acquisition and the application
of police power when making the decision to allow or deny
a driveway.

The purchase of access rights is often constrained by
funding;, therefore, often more openings than are desirable
are left in the access control line. Figure 6 depicts an actual
right-of-way map of a highway in a western state where the
state purchased partial access control. Through the purchas-
ing process, the DOT left numerous openings in the access
control line for existing and future potential access to the
highway. These locations are identified with an A within a
circle. Some of these openings are located on the edge of the
property, whereas other times several openings are provided
to one property. As shown in the figure, 13 openings were
provided in the access control line within the 815-ft section

of highway. The DOT depicted these openings by specifying
the centerline and width of the opening. In the example of the
accesses at stations 707+10 and 707+50, the map indicates
that both openings are 35 ft wide. Therefore, although the
centerlines of the openings are spaced 40 ft apart, the actual
length of access control purchased between these two open-
ings is 5 ft. If accesses were permitted at each opening in the
access control line, this facility would be burdened with the
safety and operational implications of closely spaced
driveways on a highway.

Some states have experienced particular challenges
with the use of eminent domain to acquire access rights.
For example, in North Carolina in the mid-1950s, before
the concept of Interstate freeways and access control had
fully developed, the North Carolina Highway Commission
entered into a number of agreements regarding access.
“The language in the agreements changed about every two
weeks and most of it was devised by various Right-of-Way
Agents to cover what they thought the ultimate access sit-
uation would be. They range[d] all the way from promises
to build [a] service road to a grant of access at points two
and three miles distant from the property” (13). This led to
several challenges to the wording of the agreements. An
example is in Williams v. Highway Commission (14) where
the North Carolina Highway Commission purchased right-
of-way along the frontage of the Williams property.
The language in the agreement stated that, “It is further

FIGURE 6 Excerpt of an actual state right-of-way map showing partial access control.
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understood and agreed that the undersigned and their heirs
and assigns shall have no right of access to the highway
constructed on said right-of-way except at the following
survey stations: 761+00 right.” When Williams later
attempted to locate an access at this point and it was
denied, he brought about a civil action for a breach in con-
tract. The court stated that the point of access previously
granted was an easement for access and to deny Williams
the use of it constituted a taking. Thus, Williams was com-
pensated through inverse condemnation (13). As this
example shows, when access control is purchased, it is
important to consider the wording of the agreement. In this
case, the wording implied a right to access at any openings
within the access control line.

Montana is in the process of transitioning away from out-
right acquisition of access rights and is moving toward
regulatory control. Its previous process required the appraisal
and purchase of access. Once access rights were acquired,
they were placed in a deed to memorialize the decision. If the
access was appraised at this time, it usually received the
nominal $300 value, because the state generally left the prop-
erty owner with the pre-existing driveway or driveways to
serve the property. However, when a property owner
attempted to acquire additional access rights to serve a dif-
ferent use for the property, the department would determine
the value of the additional access based on the value as deter-
mined by a before-and-after appraisal based on existing and
proposed land use and access. In many instances, the
appraisal for the “after condition” resulted in a substantial
increase in value. This increase was assumed to be the result
of the additional access and was therefore the cost to the
property owner for the change in use. The Montana DOT is
responsible for preserving the safety and through mobility of
their highway facilities, not the general use of the adjacent

land. As part of its new program, it is recognized that all adja-
cent landowners have a right to reasonable access to the pub-
lic highway, but not necessarily direct access. As long as rea-
sonable access is achieved, no access rights need to be
purchased.

CRITERIA FOR ACQUIRING ACCESS RIGHTS 

Current Practice

Agencies use various techniques to determine when access
rights will be acquired. These techniques were surveyed in
the questionnaire and include statutes, rules, agency policies,
corridor plans, design plans, and individual analysis.
Responding agencies also indicated safety concerns and
techniques not specifically addressed in the questionnaire
such as access management plans, corridor agreements, envi-
ronmental policies, and engineering design guidelines. These
techniques vary depending on whether the facility is a non-
freeway and arterial or a crossroad at an interchange. Figure
7 depicts the various techniques used by the responding
agencies. 

Most agencies use more than one technique to determine
when access rights are acquired. A brief explanation for each
technique addressed in the questionnaire is provided here.

Statutes

Statutes are those laws that have been developed that qualify
how an agency may (or may not) develop access-controlled
roadways. The responding agencies indicated that this tech-
nique is used less than half the time on nonfreeways and arte-
rials, and crossroads at interchanges.
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As an example, the state of Virginia uses its statutes in
addition to agency policies, and corridor plans, to deter-
mine the need for access rights acquisition. Virginia’s
statutes allow it to acquire or designate any part of an exist-
ing highway as a limited access highway, whereas their
policy establishes the rules pertaining to limited access
control.

The use of statutes for the preservation of roadways at
the state level has increased. Statutes usually deal with the
coordination needed between land use and transportation
planning agencies. For example, some may establish a noti-
fication procedure to ensure that transportation officials are
advised of current developments and land use changes.
“Although the process varies by state, the agency upon
receiving notice of a land-use change is provided the oppor-
tunity, within a specified time, to take action to provide pro-
tection for any planned development that may affect the
corridor” (15).

Rules

Rules are text developed by the regulating agency to imple-
ment the purpose of statutes and laws. Approximately 
one-third of the responding agencies indicated the use
of rules on nonfreeways and arterials, and crossroads at
interchanges.

Agency Policies

Many states have policies that were developed within an
agency to provide direction on when access rights will be
acquired. As shown in Figure 7, the responding agencies use
this technique more than 50% of the time on both nonfree-
ways and arterials, and interchange crossroads.

The Nebraska Department of Roads uses its Access
Control Policy to determine when to acquire access. This
policy specifies a need to purchase access rights on express-
ways and other multilane divided highways. The policy also
allows selected public roads and accesses from abutting
properties at approved locations. All other highways may be
considered for access acquisition when they reach a mini-
mum 20-year forecast volume, when the highway is within
specific limits of cities, where there are fewer than 3 mi
between the Interstate and the connecting parallel highway,
and where it is deemed appropriate (16).

Corridor Plans

Corridor plans are plans developed along a highway or a seg-
ment of a highway that define the long-term objective. The
responding agencies indicated that this technique is used
more often on nonfreeways and arterials when compared
with interchange crossroads.

Design Plans

Design plans are an agency standard followed when a high-
way is constructed or reconstructed. The responding agen-
cies indicated that this technique is used more than 50% of
the time.

Individual Analysis

Individual analysis is usually conducted in response to a spe-
cific concern and could be related to safety, weather, politics,
or other factors. Responding agencies indicated the use of this
technique more often on nonfreeways and arterials when com-
pared with crossroads at interchanges.

Other

Additional responses indicated the use of access manage-
ment plans, corridor agreements, engineering guidelines,
environmental documents, and safety concerns. A few states
use environmental documents as a technique to determine
when access rights are acquired. In Montana, the decision to
pursue limited access control is made at the preliminary field
review of the proposed project. With some projects, envi-
ronmental documents completed before the preliminary field
review determine whether limited access control is required.

Several agencies have only one technique they use to
determine when access rights are required on nonfreeways
and arterials, such as Connecticut, Georgia, and Louisiana
(design plans); Minnesota and Vermont (individual
analysis); Missouri and Nebraska (agency policies); and
Tennessee (design guidelines).

Fewer agencies rely on only one technique to determine
when access rights are required on crossroads at interchanges
including, Missouri and Nebraska (agency policies), North
Dakota (individual analysis), Louisiana (design plans), and
Tennessee (design guidelines).

Approximately one-third of the 31 responding agencies
indicated that they do not have statutes or policies in place to
identify how a decision to acquire access is reached on non-
freeways and arterials, and interchange crossroads.

The criteria for acquiring access rights are similar for non-
freeways and arterials, and crossroads at interchanges. How-
ever, approximately 20% more agencies use corridor plans
and 15% more agencies use individual analysis to determine
when access rights will be acquired for nonfreeways and
arterials as compared with crossroads at interchanges.

When agencies decide on a distance to acquire the access
rights along crossroads at interchanges, many rely on the
guidance provided in the 1991 AASHTO publication, A Pol-
icy on Design Standards—Interstate System, which speci-
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fies a minimum spacing of 100 ft in urban areas and 300 ft
in rural areas (17). NCHRP Synthesis of Highway Practice
332: Access Management on Crossroads in the Vicinity of
Interchanges addresses current state practices in greater
detail (18).

From the responses in the questionnaire, it appears that
agencies do not consistently use the same criteria to deter-
mine when access rights are acquired as they do when they
dispose of access rights. Further discussion follows in chap-
ter four under Disposal Management.

Figure 8 shows the percentage of responding agencies
that give the responsibility of acquiring access to various
people within an agency. Although most responding agen-
cies indicated that only one person was responsible, several
agencies give this responsibility to multiple people. Gener-
ally, the same people are responsible for acquiring access
rights on nonfreeways and arterials as on crossroads at
interchanges; the right-of-way director is responsible for
the majority of the decisions. Others who might have exclu-
sive responsibility or might work with the right-of-way
director in the acquisition include the chief engineer, traf-
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fic engineer, project manager, and planning manager. A
number of responding agencies indicated that other indi-
viduals not covered by these titles are also in charge of the
acquisition of access rights. In Oregon, a Project Develop-
ment Team is responsible for ensuring that access rights
are acquired. The responsibility for acquiring the access
belongs to the Right-of-Way section at the Oregon DOT. In
other states, such as Washington, the Access Unit is respon-
sible for ensuring the acquisition of access rights.

FACTORS IN VALUATION AND NEGOTIATION

When required to pay for access rights, nearly all responding
agencies noted that they use an appraisal to determine the
value of the access. Nine of the responding agencies (Col-
orado, Florida, Louisiana, Missouri, Montana, New Jersey,

Pennsylvania, South Carolina, and Virginia) (27%) also use
negotiation. Figure 9 shows the percentage of agencies
responding to each technique.

The access required for a particular property, and there-
fore the value of the access to that property, depends on the
land use. Netherton stated in the book, Control of Highway
Access, that the courts and legislation have little background
on the data relating to this aspect of land use and therefore
rely on valuation without taking into account compensation
policies and concepts (2).

Different land uses have vastly different access needs.
Netherton noted that the major categories of land uses generally
are farmland, suburban residential areas, urban residential areas,
industrial sites, institutional sites, commercial neighborhood
establishments, and highway commercial establishments (2).
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This chapter discusses the management of access rights and,
because the available literature is limited, is based on infor-
mation provided by the questionnaire responses. This chap-
ter is organized into four sections: (1) Administration of
Access Rights, (2) Organizational Characteristics, (3)
Records Management, and (4) Additional Techniques to
Manage Access.

The application of police power as a means to manage
access is used extensively by the responding agencies. How-
ever, the use of police power and eminent domain are often
intertwined, especially where agencies have acquired partial
access rights along roadways through eminent domain and
then apply police power regulations in driveway permitting
decisions. The last section of this chapter includes a discus-
sion that addresses the differences surrounding eminent
domain and police power.

ADMINISTRATION OF ACCESS RIGHTS

Where an agency owns partial control of access and the abut-
ting owner has an opening in the access control line, 94% of
the responding agencies require the owner to request per-
mission for a driveway at that location pursuant to its police
power. This can be confusing to the landowners, who often
believe that an opening in the access control means an uncon-
ditional right of access.

Most responding agencies (75%) are not required to pro-
vide the owner with a driveway at each opening in the access
control line. In Minnesota, the driveways are permitted only
if they are necessary to provide suitable access to the site. In
other states, such as Montana, the openings in the access con-
trol line were historically treated as undeniable access rights;
therefore, if it was to deny access to a landowner, compen-
sation for that potential access would be owed.

Sometimes a driveway is requested by a property owner
at an opening in the access control line that is not consistent
with standards or agency policy. When this happens, 10% of
responding agencies approve the request. In Oregon, the
request may be denied. However, the affected property
owner can file a claim for relief. Montana and Georgia may
work by statute with the landowner to allow the driveway,
but in a different location depending on the need to provide
reasonably convenient and suitable access and whether alter-

nate access is available. A dilemma can arise for an agency
when an opening in the access control line is located in an
area where a driveway would be unsafe. In such cases, it is
likely that the agency would be required to limit the usage,
turn movements, or may be required to deny the driveway
entirely.

In Kentucky, a request for a driveway in an opening of the
partial access control line is approved if the opening in the
partial access control line is consistent with the agency poli-
cies. However, if the subject opening in the access line is not
approved, the request is denied. The Massachusetts Highway
Department will approve the request for a driveway assuming
that there are no safety issues. Where there are safety con-
cerns, they may require modifications to be made. In the event
that the modifications cannot satisfy the safety concern, the
application is denied. The New York State DOT will often
deny the request or grant an approval with modifications.

In Texas, the request is denied by the DOT pending a dis-
pute resolution process, whereas the Utah DOT analyzes
requests on a case-by-case basis. The Utah DOT also
requires that the request for a driveway be consistent with the
local adopted plan or the Transportation Master Plan.

In Colorado, the request will be denied if it does not meet
agency policies. Some denials have led to challenges when
the denial of a driveway is based on safety concerns. In some
cases, the Colorado courts have ordered the state agency to
issue a driveway permit even though it is not consistent with
the DOT’s policies.

Compensation Considerations

If the request for a driveway at an opening in the access con-
trol line is denied, 30% of the responding agencies indicated
that they would be required to pay compensation to the
landowner, because the opening is considered a property right.
It appears that the courts or legislature determined that a denial
at an opening in the access control line constituted a “taking.”
In Missouri, a denial is viewed as an inverse condemnation and
therefore the state is required to pay compensation or allow the
driveway. In these instances, Missouri DOT staff works to
resolve access issues through negotiation and/or modification.
Similarly, in Nebraska it would be considered a “taking” and
the owner has a right to receive damages.

CHAPTER THREE

MANAGEMENT OF ACCESS RIGHTS
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Most responding agencies indicated that they are required
to pay compensation if the landowner is left with no other rea-
sonable access. If access to another public road is available and
the property is not landlocked, the landowner is generally not
compensated, such as in Texas where circuity of travel is not
compensable. Other states including Colorado, Rhode Island,
South Dakota, and Virginia are not required to pay compensa-
tion when other access is available. In Oregon, they allow the
property owner to “reserve” access points at specific locations.
If the Oregon DOT decides to deny a permit for a driveway at
the “reservation of access,” the affected property owner can
file a claim for relief. In Iowa and Nebraska a closure would
require compensation because it is considered a “taking,”
because the property maintained a right to access the highway.

The Florida DOT does not pay compensation for the
denial unless the denial constitutes substantial diminution of
beneficial use and enjoyment of the property based on rea-
sonable remaining access.

If compensation is required, most responding agencies
value the access based on an appraisal. Two responding
agencies (Florida and Montana) also use negotiation as a tool
for determining the value of an access. Montana uses courts
to determine the value.

In North Dakota, the state has never been required to pay
compensation, because all requests for driveways at an open-
ing in the access control line have been approved. 

Transferability of Access Control Rights

Many agencies began to acquire access rights along road-
ways in the 1950s and 1960s. There are many occasions
where road realignments or widening have occurred
since that time that require a modification to the right-of-way
line and could affect the previously acquired access rights.

Where an agency owns the access rights along a roadway and
the agency acquires additional right-of-way, approximately
half of the responding agencies indicated that the access con-
trol line would automatically convert to the new location. In
Minnesota, the access control line would usually shift to the
new location, but the impact of that shift would be evaluated
using an appraisal to determine if it created new damages.
Any shift in the location of the access control line would be
identified in the property deed. In Colorado and Washington,
the determination on whether or not the access line is auto-
matically relocated would depend on the situation, whereas
in Utah the access control line does not automatically con-
vert to a new location. Agency staff would negotiate with the
affected property owner to determine the value of the new
access control location. The process used in Utah is similar
to approximately half of the responding agencies.

Level of Success

In a paper published in 1953 on methods used to manage
right-of-way for future use, Leroy Moser, the Right-of-Way
Engineer for the Maryland State Roads Commission, recom-
mended that the acquisition of access rights not only be used
for freeways, but also be used more extensively on other
highways and city bypasses (19). Since that time, many agen-
cies have acquired access much more extensively on
nonfreeways and arterials and crossroads at interchanges
reaching varying levels of success.

To evaluate the success of agency experiences, the ques-
tionnaire asked respondents to rate the level of success the
agency had on preventing or precluding access to these types
of roadways. Figure 10 summarizes the responses of the
agencies.

As shown in Figure 10, all but one responding agency, a
city, noted that their practices and experiences with highways
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and freeways were very successful. Less success was reported
for nonfreeways and arterials, and interchange crossroads.

Follow-up conversations were made with each of the agen-
cies that identified responses of “Somewhat Successful” and
“Somewhat Unsuccessful” in preventing additional access to
the adjacent properties. Because all but one agency reported
that the techniques used along the Interstate Highway System
were very successful, they were asked to compare the Inter-
state highways with other roadways and explain why the tech-
niques used on the Interstate highways were more successful
than the techniques used on the other roadways.

When asked what made the acquisition of access rights
along the Interstate highway so successful at preventing at-
grade intersections and driveways, agency responses fell into
three categories: national standards, respect for the facility,
and roadway environment.

Several agencies indicated that the national standards pro-
vided by AASHTO clearly outlined what would and would not
be considered allowable access to the Interstate Highway Sys-
tem. Also, AASHTO stipulates that any and all accesses be
spaced appropriately. In addition, the involvement of the fed-
eral government aids in the preservation of Interstate highways.
Owing to the national focus on adequate spacing and proper
access through interchanges on Interstate highways, there are
minimal requests for driveways on an Interstate highway.

A number of agencies also indicated that people generally
have great respect for the Interstate system. They understand
the higher order class facility of the Interstate and the safety
implications of at-grade intersections on these facilities. As
one responding agency stated, “no one asks for a driveway to
the Interstate, it just wouldn’t happen.”

According to several agencies, the roadway environment
also plays a role in the success of the Interstate system. One
agency noted that “The secret of access control along the
interstate is that it is complete access control. No one has a
driveway.” Other agencies also noted that when the charac-
ter of the roadways creates an environment where no access
is allowed, everyone, including developers and the public,
understands the purpose of the highway and knows that they
will not be allowed access. In addition, the placement of
fencing along the entire Interstate highway adds to the sense
that no access will be allowed.

The responses to the question of what made the acquisi-
tion of partial access rights along nonfreeways and cross-
roads at interchanges less successful at preventing at-grade
intersections and driveways were less conclusive. 

One major issue raised by several agencies was that of
roadway environment. When property owners see frequent at-
grade intersections and driveways it is difficult for them to
understand that access is controlled. The roadways are not

completely fenced off as they are with the Interstate Highway
System, and therefore the environment appears to allow addi-
tional access. Agencies also struggle with the political and
development pressures to allow access. There is more pres-
sure for access on other roadways as compared with Interstate
highways. Developers want prime locations adjacent to inter-
changes and do not understand the need for partial access
control. For some agencies, projects attempting to require
developers to use alternative access can result in litigation. As
one respondent mentioned, “developed areas along the road-
way are not preferred locations to try to acquire partial access
control. [These areas] may require other techniques such as
frontage roads and medians. Instead, acquire access rights
before the development fronts the highway.” Other respon-
dents have had similar experiences and recommend purchas-
ing the entire road frontage when possible. To further
complicate the process, the development is often needed in
the area to promote economic growth. Another respondent
stated that, “The highway needs to encourage and support
commerce, communities, and the citizens that it serves.”

Agencies struggle with many additional issues. The fol-
lowing comments were made to explain why the acquisition
of partial access rights along freeways and crossroads at
interchanges is less successful than Interstate freeways at
preventing at-grade intersections.

• “If [one] only operated under police power, [one] could
make decisions that were specific to each individual
site.” 

• “Retrofits are difficult to achieve when attempting to
close a direct access.”

• “[One] need[s] an economic analysis to determine if it
is a good investment. [It is necessary] to weigh out the
cost with safety, economics, and shrinking resources.”

• “Since there is no physical barrier, the permitting staff
may not always review the plans to identify that there is
no right of access.”

• “Inconsistent right-of-way acquisitions from property
owners.”

• “The property owner believes they have a driveway
when they see it in the property deed.”

• “There are political pressures to sell access rights back
to property owners.” 

• “There is pressure to rescind the access control line.”
• “You cannot vacate the property right, you bought it

and you cannot just give it away.”
• “Whenever [one] acquire[s] access rights with federal

dollars, [one] need[s] federal approval to sell the access
rights.”

ORGANIZATIONAL CHARACTERISTICS

More than 75% of responding agencies indicated that the
Right-of-Way Director was responsible for the acquisition of
access. The remaining respondents gave the responsibility to
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the Chief Engineer, Project Manager, and/or Planning Man-
ager. Figure 8 in chapter two provides a summary of the
number of agencies assigning this responsibility in the acqui-
sition of access rights along nonfreeways and arterials. A
number of agencies assigned the responsibility to multiple
persons. For example, Louisiana gives the responsibility to
the Chief Engineer, Right-of-Way Director, Project Man-
ager, and Planning Manager.

Interestingly enough, one-half of the responding agencies
indicated that different people coordinate the acquisition of
access and the disposal of access. Fewer states give the
responsibility to the Right-of-Way Director and more states
give responsibility to the Chief Engineer and/or Transporta-
tion Commission.

During the acquisition of access rights, approximately
half of the responding agencies require coordination between
the permitting staff and right-of-way staff, including Col-
orado, Iowa, North Dakota, Texas, and Utah. In South
Dakota, both staff units are housed in the same building and
collaborate on decisions. Other states, such as Minnesota and
Montana, often include additional functional groups in the
decision process including planning and design. Oregon has
official access lists that are approved by the Project Devel-
opment Team and Area Manager. Both the right-of-way and
permitting staff work off of the approved list to maintain con-
sistency. The process also allows for both staffs to provide
input into the development of the access list. In Connecticut,
Nebraska, New Hampshire, South Carolina, and Virginia the
permitting staff is not involved in decisions regarding the
acquisition of access rights.

During the permitting phase of driveways, 66% of the
agencies require coordination between the permitting staff
and right-of-way staff. In Washington State, the coordination
may be required, but depends primarily on the project type.
Minnesota involves additional resources in the decision,
including expertise from planning, design, and traffic units.
In Nebraska, the permitting staff reviews the request and, if
approved, the right-of-way staff issues the permit.

After the purchase of access control, it is important to
ensure that staff does not approve a driveway where an
agency owns access rights. Most respondents indicated that
they have policy direction to ensure that agency staff does
not inadvertently approve access where the agency owns
access control. A small percentage of respondents indicated
that no controls were in place, and another small percentage
indicated that it was voluntary if staff chose to conduct the
research on the access ownership.

Most agencies have a system in place to review driveway
permits relative to where an agency owns access rights.
Sixty percent of the agencies accomplish this through a pol-
icy direction, whereas only one agency has incorporated an
automated check before the application can be approved.
Iowa has all driveway permits reviewed by the Access/

Utility Policy Administrator as a double check to avoid this
problem. In Kentucky, the permits branch within the Divi-
sion of Traffic is responsible for reviewing the location and
checking to ensure that no control of access is violated. In
Nebraska, the right-of-way staff is responsible for checking
each application to determine if access rights are owned.

Wisconsin does not have a system in place to prevent this
situation and relies on staff to voluntarily conduct the research.
However, the state is developing a new database of all access
rights with a map interface. This will prevent the inadvertent
approval of driveway permits in locations where the property
owner does not have a right of access. The Oregon DOT has
an automated system that sends an e-mail copy of each drive-
way application to the right-of-way section. Right-of-way staff
then researches the files and maps and responds to the permit-
ting staff as to property owner’s right of access.

RECORDS MANAGEMENT

Access rights are a valuable resource to an agency and
require proper recording to ensure the longevity of the
resource. Agencies manage their records in various ways:
electronic records, electronic right-of-way maps, paper or
hard copy right-of-way maps, paper tabulations, spread-
sheets, and paper or hard copy files. Figure 11 summarizes
the techniques used.

As shown in Figure 11, the vast majority of records (more
than 80%) are part of the hard copy or paper files and right-
of-way maps. This is not surprising considering that this was
the most common method to store data over the past several
decades. Wisconsin is developing a database of all state
access rights with a map interface as a means to eliminate
several tasks. 

The Kansas DOT has implemented an Enterprise Wide
Records and Workflow Management (RWM) system. This
system acts as a central library for electronic documents and
currently contains more than 1 million entries. Approximately
5 years ago, Kansas embarked on an effort to reengineer its
access permit application and approval process. During the
design phase, it was decided that this effort would capitalize
on the RWM system under development. All access permit-
related forms were converted to an electronic format. The
workflow of an access permit was also modeled so that it
could be forwarded, reviewed, approved, denied, or consulted
with the push of a button. The signatures on the permit forms
were made electronic and are protected by login identification
and password protection. When the workflow stops, all doc-
uments associated with the permit are rendered into a PDF
format and are stored in the document management library.

As a result of this process, any permit or document related
to a permit can be recalled from the document management
library by a search function. In addition, this system also
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creates a record table in the Kansas DOT’s central planning
database. The tables contain a complete inventory of all at-
grade intersections and access points on the Kansas State
Highway System. These points are located spatially and have
a number of attribute fields associated with them. The RWM
and database systems communicate with one another such
that the inventory is automatically maintained.

The Kansas DOT is considering a Geographic Informa-
tion System component as a potential future improvement.
This would allow driveway permitting staff to download and
view the DOT’s right-of-way and determine whether or not
it owns access control for a section of roadway.

Once access is acquired from property owners, the decision
is almost always memorialized in property deeds and on the
right-of-way map, as shown in Figure 12. Other methods
include public records, agency records, and spreadsheets. Only
19% of the respondents identified electronic records as a means
to memorialize the decision. The Utah DOT has initiated a proj-
ect to scan the existing right-of-way maps into an electronic
database to help assist in the research of access rights. 

At one time, Montana included the location of access
points directly in its property deeds; however, this proved to
be a challenge when the request for a driveway resulted in a
denial. They now require property owners to sign an access
control deed that will reserve the right to reasonable access
as shown on right-of-way plans, but no actual access
points will be identified. 

In the 1950s and 1960s when many agencies acquired full
and partial access rights, they often did not address what the
access control was controlling other than vehicular access by
means of an intersection or driveway. The responses to this
question revealed a broad continuum of practice; 54% of the

agencies allow pedestrian and cyclist facilities to cross the
access control line, whereas the remaining 46% do not.

Some agencies reported that the acquisition of access
rights is meant to limit vehicular ingress and egress from the
highway and specify when it is permissible for pedestrians
and cyclists to cross the partial access control line. Other
agencies noted that the partial access control line is meant to
keep all modes of traffic from crossing the control line and
out of the right-of-way entirely.

Connecticut, Georgia, and Iowa do not allow pedestrians
and cyclists to cross the access control line except at openings,
whereas Louisiana cited liability concerns if it were allowed.

Colorado addresses the concern by issuing a revocable
license agreement to allow pedestrians and cyclists to cross
over the access control line. This preserves property rights
and prevents any future claims of prescriptive rights by use.
Both Maine and South Dakota issue permits. In Washington
State a request goes through a review process to determine if
the use affects the safety and operational efficiency of the
route. Virginia will rarely grant an approval and only at the
request of a local government. Pennsylvania completes an
analysis and, if approved, the owner or sponsor of the pedes-
trian or bicycle facility must sign a legal agreement before
access will be allowed.

Missouri, Montana, and Nebraska all view the access con-
trol as a means to restrict vehicular access to and from
the roadway (except on the Interstate system) and therefore
allow pedestrians and cyclists to cross the access control line.

Based on the potential inconsistencies in definition
between modes, an agency should clearly define its objectives
before acquiring partial access rights along a given facility. If
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the purpose is to prevent motorists from entering and leaving
the roadway it may still be appropriate to allow pedestrians
and cyclists to access the right-of-way to cross and/or traverse
parallel to the roadway.

ADDITIONAL TECHNIQUES TO MANAGE ACCESS

The majority of responding agencies (67%) reported the use
of both the acquisition of access rights and the exercise of
police power to manage property owners’ access to high-
ways. Police power techniques used include corridor desig-
nations, acquisition of development rights, land use controls,
access covenants, land division review, driveway policy, and
access management. Figure 13 depicts the various agency
techniques used to manage access.

Although police power is often used by various agencies
to manage access, there is often confusion on the distinction
between police power and eminent domain. To address the
ambiguity surrounding these two techniques, the following
section provides additional information gleaned from the lit-
erature review.

Confusion Between Eminent Domain 
and Police Power

Carlson, in a publication on eminent domain and police
power, writes that “legal commentators as well as court deci-
sions have stated that it is difficult to distinguish consistently
between the power of eminent domain and the police power”
(20). However, the two powers are distinct. Eminent domain
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takes property because it is useful to the public, whereas
police power regulates the use of the property because the free
use of that property would be detrimental to the public inter-
est (20). In research delving into highway protection laws, “it
was found that in actual operation police power actions and
the exercise of eminent domain are often intertwined. It was
found that a neat eminent domain formula may mislead even
an able court into overlooking police power aspects” (21).

This issue continues to prove difficult. Proponents on both
sides of the issue fail to be satisfied by recent court rulings (22).
“Some courts have suggested that the police power ends when
the injury to the property owner in not being paid for his prop-
erty is greater than the injury to the public in having to pay for
the property. It is only by weighing and balancing the need for
the property, the injury to the property owner, and the burden
of compensation upon the public that it can be decided in any
case whether a right ought to be taken without paying for it” (8).

There is no set formula for determining whether a court
case follows police power or eminent domain; instead, it is
necessary to examine the cases by categories on a case-by-
case basis (20). Generally, there are two areas where court
cases have almost uniformly upheld police power by deny-
ing compensation. The first is that the highway by design
may be regulated by traffic signals, center medians, turning
restrictions, parking restrictions, and other regulations.
These restrictions may interfere with access or even cause
circuity of travel for abutting landowners. In the City of
Phoenix v. Wade (23), and most other similar court cases, it
was found that the abutters have no legally protected interest
in the flow of traffic past their property. The diversion of traf-
fic is an exercise of a governing agency’s police power (20).

The second area where compensation is almost uniformly
denied is where direct access is restricted. As stated in
Nichols on Eminent Domain,

Interference with passage along a public way under an exercise
of government action by (1) installing a median strip limiting the
mode and type of traffic; (2) designating a one-way traffic street;
(3) prohibiting or regulating parking; (4) prohibiting turns; or (5)
restricting the speed, weight, size, and character of vehicles
allowed on certain highways is generally a valid exercise of the
police power and is not compensable (4).

A governing agency has the power to limit the number of
driveways along a transportation facility for safety reasons.
As long as abutting landowners have reasonable access there
is no need for compensation. Abutters cannot expect to have
access at every point along their property (20). This restric-
tion is normally regulated under the exercise of police power.

Police power enabled states to regulate access for pub-
lic health, safety, and welfare (22). It was recognized that

limiting the amount of access on transportation facilities
was needed to improve safety and maintain operations.
Thus, police power, which is usually exercised through
prohibition or regulation, was an appropriate tool to limit
access on these facilities. For the most part, police power
is used in a regulatory manner except in the case of emer-
gencies. It has been difficult for the courts to identify the
boundaries of police power, as it is considered the “reserve
power.” As a result, police power may sometimes restrict
individual rights. Compared with the benefits to the com-
munity as a whole, these restrictions are considered a neg-
ligible loss (20). 

Historically, to have property “taken” meant an invasion
of the physical property or occupation of the land (3). Unless
a property was landlocked, courts expected (1) risks associ-
ated with highway designs changing, (2) reasonable access
only, (3) traffic diversion, (4) compliance with required safe
traffic control, and (5) limited access that limited the abutters
rights (24).

As stated in Nichols on Eminent Domain, 

Generally, the “right of access” has been recognized through the
United States as a property right which cannot be taken, or mate-
rially interfered with, without just compensation.

In instances where an abutting landowner is totally deprived
of his access to an existing road (i.e., a way of necessity), courts
have generally found a compensable taking (4).

It was not until the 1920s that the concept of regulatory
taking was recognized. In the 1922 U.S. Supreme Court
Case, Pennsylvania Coal Company v. Mahon (10), the con-
cept of regulatory taking emerged. When police power
goes so far as to violate constitutional property rights, it
is no longer an exercise of police power, but constitutes
a taking and should be compensated under eminent
domain (3). Eminent domain requires just compensation
when the government takes property rights for a public
purpose (22).

As stated in Nichols on Eminent Domain, 

While the state can regulate access to some extent through the
police power, clearly a point may be reached where compen-
sation for a taking is mandated. The historic rule is the police
power ends and the power of eminent domain begins when the
injury to the property owner in not being paid for his property
is greater than the injury to the public in having to pay for the
property (4).

It is the responsibility of the agency to monitor the
impacts of police power and it is the purpose of the court
to protect the person and the property from the improper
exercise of police power.
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A freeway or a segment of the Interstate highway is unlikely
to become obsolete and limiting access no longer a priority.
The same may not be true for other roadways where an
agency has acquired limited access rights from properties
abutting those roadways. The literature search conducted for
the synthesis revealed that there is a lack of information avail-
able on the disposal of access rights. This chapter includes a
discussion on the (1) Disposal of Access, (2) Factors in Val-
uation and Negotiation, and (3) Complexities of Disposal.

During the life of an agency-owned transportation facil-
ity, access rights may become unnecessary for a number of
reasons. One reason may be when an agency decides to allow
a driveway where it was previously not allowed. Another
type of event could include the construction of a parallel free-
way, highway, or bypass that serves the function of a high-
speed, access-controlled facility. Access rights may also
become unnecessary with the growth and expansion of com-
munities along roadways that used to be predominately rural
highways serving farms. In situations where the roadway is
now meant to accommodate local street connections and
adjacent properties within the community, there may not be
a need to retain access control that supported unimpeded
through traffic. The partial access control strategy may have
been appropriate in the 1950s when the access rights were
acquired and the farmland was 3 mi from the downtown. As
the communities expand along these roadways, the travel
speeds are usually reduced and the function of the roadway
often becomes more oriented to serve local needs and the
land uses adjacent to the roadway. The long distances
between openings in the partial access control line may
have been suitable for farms with significant roadway
frontage, but the driveway spacing may not be appropriate
for pedestrian- and bicyclist-oriented communities.

Table 2 shows the percentage of responding agencies that
have a process for a property owner to acquire an access right
where an agency had already acquired full and/or partial
access control on nonfreeways and arterials and interchange
crossroads.

In general, most agencies have a process for a property
owner to acquire an access right to the roadway at a later date
after the agency has acquired full access rights on both
nonfreeways and arterials and crossroads. Approximately
one-third do not have a process for disposal when full access
control is acquired.

DISPOSAL OF ACCESS

Most responding agencies have a process and organizational
structure for the disposal of access rights. These issues are
addressed in the following two sections on disposal policy
and disposal management.

Disposal Policy

When agencies have a process for disposal, most have either
statutes or policies to guide them in this process. Figure 14
depicts the various techniques used to determine when and
how to dispose of access rights on nonfreeways and arterials
and crossroads.

The Minnesota DOT is guided by Minnesota Statute
161.43 (25) on the disposal of highway easements. The statute
allows the commissioner of transportation to dispose of ease-
ments when it is determined that they are no longer needed.
The abutting landowner is able to pay the appraised value for
the rights. If the owner refuses to purchase the access rights,
the transportation commission may transfer the easement to
another agency when the terms and conditions are agreed on.

Unlike Minnesota, some states have a process for dis-
posal, but have no statutes or polices in place to guide them.
These states often rely on their state rules and individual
analysis. In addition to these guiding practices, Oregon uses
a statewide Grant Review Committee. Depending on the type
of facility, Colorado will use corridor plans, design plans, or
its right-of-way manual.

CHAPTER FOUR

DISPOSAL OF ACCESS RIGHTS

Yes No

Nonfreeways and  
   Arterials 

 

   Full control 70% 30%
   Partial control 94% 6% 
Crossroads at 
   Interchanges 

 

   Full control 65% 35% 
   Partial control 91% 9% 

TABLE 2
PERCENTAGE OF RESPONDING AGENCIES THAT HAVE A
PROCESS FOR A PROPERTY OWNER TO ACQUIRE AN
ACCESS RIGHT WHERE THE AGENCY HAS ACQUIRED FULL
AND/OR PARTIAL ACCESS CONTROL ON NONFREEWAYS
AND ARTERIALS AND CROSSROADS AT INTERCHANGES
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An agency might also decide to transfer ownership of a
section of roadway, or possibly the entire roadway, through
a type of interjurisdiction transfer mechanism to another
agency. In those situations where the agency has acquired
rights of access, there may need to be special provisions on
how to deal with the access rights.

Disposal Management

Figure 15 shows the percentage of agencies using specific
individuals for administering the process of the disposal of

access rights. As shown in the figure, the Right-of-Way Direc-
tor is most often responsible for the disposal of access rights,
although the responsibility can also belong to multiple persons
including chief engineers, project managers, traffic engineers,
and others. Approximately half of the agencies give the
responsibility of the disposal of access to the same people as
those that are responsible for acquiring it. The remaining agen-
cies either assign these responsibilities to different people or
give the responsibility to multiple persons, of which only some
can acquire and dispose of access. It would seem logical to
allow the same persons to acquire and dispose of access unless
the disposal is considered a more important action. 
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It is of interest to note that during the acquisition of access
rights, the Chief Engineer is involved in four of the respond-
ing states, but was required by six states to participate when
the access rights were disposed of. The agency Right-of-Way
Director could make the decision to acquire in 26 of the agen-
cies, but only 22 of the Right-of-Way Directors could deter-
mine disposal of access. Commissioners were never part of
the process to acquire access, but were required to participate
in four states when access was disposed of. These numbers
suggest that there is a more formal and formidable process
for disposal than for acquisition.

If the agency approves the access right, the property
owner is not necessarily ensured of being allowed to con-
struct a driveway at this location: approximately half of the
responding agencies ensure a driveway at this location.
Figure 16 presents the agency responses. Some of those not
ensuring a driveway require a permit and approve the
access if it is reasonably convenient and suitable where
alternative access is not available.

There are occasions when it may be necessary to transfer
the ownership of a roadway to another jurisdiction, such as
a city or county, where the jurisdiction had previously
acquired access rights. When this happens, most responding
states indicated that the access rights are automatically
transferred to the new owner along with the ownership. Sev-
eral of the responding agencies indicated that the access
rights remained with their agency even though the owner-
ship was transferred. In Massachusetts, this issue has not
been decided legally, so that the access rights remain with
the state. Sometimes the ownership of the access rights is
negotiated. In Wisconsin, if the access was controlled in the
past by statute, the control can be vacated if it is no longer
being used for state highway travel. If the county decides to
maintain the control, the access rights can be transferred
under a separate statute.

If the access rights are transferred to the new owner,
approximately one-half of the responding agencies indicated
that the access rights are still subject to the state’s rules, pro-
cedures, and/or policies in the management of the access
rights. For example, in Kentucky the access rights are still
subject to Kentucky Administrative Regulations. In Maine,
they are still subject to the existing statute.

FACTORS IN VALUATION AND NEGOTIATION

When agencies dispose of access rights, most of the respond-
ing agencies use an appraisal to determine a valuation.
Negotiation is used less frequently. Wisconsin uses both
negotiations and appraisals to determine a valuation.
Appraisals are used for a change to an existing access right
that was previously purchased, whereas negotiations are used
for a change to an existing access right that was previously
controlled by statute. Figure 17 depicts the methods used by
the various responding agencies to determine a valuation.

Several agencies use other techniques in addition to nego-
tiation and appraisal to determine a valuation. In addition to
an appraisal, Louisiana relies on a property management offi-
cer to determine a valuation for access rights on both
nonfreeways and arterials and crossroads. Montana uses
negotiation, appraisal, and the court system to determine a
valuation on crossroads at interchanges.

COMPLEXITIES OF DISPOSAL

When agencies were asked about their level of success with
purchasing partial access control as compared with their
experiences on Interstate freeways, they brought up the issue
of disposal. One respondent indicated that once the access
right is purchased, the property right cannot be vacated. In
some states, access is acquired through eminent domain with
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FIGURE 16 Answers to Questions 22e and 23e: "If an access right is approved, will
the property owner be ensured of being allowed to construct a driveway to the
highway or arterial at this location?"
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the use of federal funds. When an agency wishes to dispose
of access, it needs federal approval to sell the access right. As
a result, disposal can be difficult.

Various state transportation agencies are uncertain as to
how to dispose of access rights when they were originally
acquired through federal funds or from a trust fund. It is not
clear if the agencies are aware that there is a process if these

rights were disposed of and/or a roadway was transferred to
another jurisdiction in the future. Section 1303 of the
Transportation Equity Act for the 21st Century (TEA-21)
states that the net income received from the sale or lease of
property can be used on any Title 23 eligible project (26).
Once received, the federal share of the net income should
be held in an account until an eligible Title 23 project is
available.
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responses were possible.)
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This chapter presents three case studies that illustrate specific
access control practices, specific issues, and current transi-
tions that some agencies are making. These case studies
(Montana, Ohio, and Oregon) were selected based on the
range of experiences and current directions each agency is
taking and are based on the answers to the survey question-
naire and follow-up interviews.

MONTANA

The Montana Department of Transportation (MDT) is in the
process of transitioning away from its old system of manag-
ing and acquiring access to its new system of incorporating
police power.

Existing Program

Historically, MDT acquired access through the purchase of
access control and specified openings across the access
control line in deeds. Access was viewed as a property
right, and any restriction of the access was considered a
taking. MDT experienced many challenges with this
program:

• When a facility was considered for access control,
the Access Control Resolution went directly to the
Transportation Commission, before public review and
comment. As a result, the facility often became access
controlled without any public input to the MDT com-
missioner.

• When MDT determined that a project was going to
include access control, there was no clear or docu-
mented approach for implementing limited access
control on a project.

• During the acquisition of access, access points were a
negotiated item in the right-of-way process between the
individual property owner and the agency. This process
led to discrepancies between neighbors and no consis-
tency within the corridor. 

• In their old program, the format included access thresh-
old levels for individual projects. This created a first-
come, first-serve approach, as landowners who requested
accesses first used the available number of accesses for
the facility. As a result, some parcels of land had an
excessive number of access points, whereas others were
left with a few.

• Similar to the state of Oregon, when openings in the
access control line are specified in the deed it is diffi-
cult to deny property owners access. The language in
the deed is interpreted by the landowners and often by
the courts to mean that the openings in the access con-
trol are points of access for adjacent property owners. If
Montana is successful in denying the landowners the
use of the opening in the access control, it is often con-
sidered a taking and just compensation is due. This has
become expensive for the state.

• In addition, MDT’s program did not have any control
over the use of the access. If the access was previously
granted as an acceptable access, and the character of the
road and the access changed, it was difficult for MDT
to close it once it became unsafe, because this was con-
sidered a deeded right. The only way to close the access
was to purchase it and compensate the landowner.

New Program Direction

Montana is currently transitioning away from acquisition of
access rights and is heading in a new direction with an
approach of regulatory control. With the new program,
landowners are ensured of reasonable access at the time of
right-of-way acquisition. Any development that occurs after-
ward is subject to the guidelines developed specifically for that
corridor. This usually requires owners to use the existing
acceptable access points. If the redevelopment creates a situa-
tion where additional access or an access reconfiguration is
required, the department is able to allow changes, as long as
the owners mitigate any adverse impact to the facility.
Although the owner has to cover the costs associated with mit-
igation, the access itself is not an expense to the landowner. If
at any point the access needs to be closed, it can be. As long as
alternative reasonable access can be provided to the property,
no compensation for the access rights is needed. With the new
program, MDT expects in general to no longer acquire access
rights, except in the case of environmental documentation that
explicitly requires that access rights be purchased.

To address some of the problems with the old system,
MDT plans to use a public involvement process before des-
ignating a limited access facility. The public involvement
process is planned to address the needs of the landowners and
conveys their concerns to their commissioner before the
commission acts. 

CHAPTER FIVE
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Potential Problems

MDT has anticipated some potential new problems with this
system. The new system does not indicate an access on a
deed, whereas the earlier system indicated where the access
was allowed on a recorded document. MDT is addressing
this by including a reference to the right-of-way plans and the
access control resolution on every deed. 

In addition, there have been concerns about additional
requests for access during right-of-way negotiations.
Although not shown in the plans, right-of-way agents receive
requests for additional accesses. The new guidelines are writ-
ten in such a manner that if additional access is desired, and
if landowners can show a need, additional access points can
be allowed. Although a concern, these issues are not new to
the program. The old program received the same requests;
however, there were no guidelines for the process. Many
times the additional access was granted as a method to com-
plete the negotiations. The new program requires that the
right-of-way agent obtain permission before approving the
additional access. If the additional access is inconsistent with
the plan developed for the corridor, MDT can use its police
powers to deny the landowners additional access. This
process ensures fair and consistent treatment for all property
owners within a project.

Next Steps

MDT is currently implementing the police powers approach
on a project-by-project basis. As part of the process, MDT
plans to update their manuals and other documentation to
support their new direction.

OHIO

The Ohio DOT (ODOT) may acquire access rights on any
type of project that is constructed, whether it is an Interstate
freeway or other roadway. The decision to acquire access by
complete or partial access control is made at the time the
project plans are being developed and depends on the situa-
tion. Through right-of-way acquisition, ODOT uses the
opening width in the access control line to memorialize their
control of access. For example, ODOT will leave 12-ft open-
ings for a single residence, but wider openings for other land
uses. Although ODOT may only allow for a driveway that is
a specific width depending on the desired land use, they will
provide a wider limited access break to accommodate curb
radii when necessary. This is defined in the deed, as shown
by examples from Ohio in Appendix D.

Once the decision is made to acquire access rights, it is the
right-of-way acquisition staff’s responsibility to acquire
them. The rights are appraised, and ODOT pays the full fair
market value as defined to the landowners under Ohio law.
This can sometimes be very expensive when there is a total
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loss of access or a major degradation in highest and best use
to the landowners’ residual land. In an extreme example,
ODOT once had to compensate a landowner $2.5 million for
the land taken and damages to the remaining property when
it was necessary to acquire all access from a commercial
development to establish a freeway, even though the prop-
erty owner did not become landlocked.

In other instances, purchasing access rights is not a costly
investment. This can occur when ODOT only purchases
control at specific accesses and/or when the landowner
maintains acceptable access to alternate roads in the “after”
situation.

Once access is acquired, ODOT prefers not to dispose of
it. However, in limited circumstances, ODOT will allow a
modification to existing access control. To do this, abutting
property owners must apply for a permit to access the road.
Permits are granted by ODOT at no charge; however, they
often come with requirements and restrictions. The property
owner must locate their access where ODOT finds the least
disruption to the through traveling public. They may also be
required to build crossovers, acceleration and deceleration
lanes, or install traffic signals and signs. Often, for signifi-
cant developments, ODOT requires Traffic Impact Studies at
the applicant’s expense. 

If the access rights are owned by ODOT in easement or
fee simple, the department must also convey the necessary
access rights at the same time the permit is issued. If the
access rights are owned in fee simple, then the rights are
appraised to determine their fair market value, and the
landowner must agree to pay for these rights before the trans-
fer of ownership of the access rights and the issuance of any
necessary permits. Fair market value of the fee owned access
rights to be conveyed are established by an appraisal that
considers the value of the property without the new access
and the value of the property with the access. The appraiser
also accounts for necessary zoning change costs, utility costs,
construction costs, and entrepreneurial profits. Once the
value is determined through this process, ODOT will settle
for that amount from the landowner as compensation for
ODOT’s conveyance of the access property rights.

Statutorily, ODOT cannot charge for easement vacations;
therefore, there is no landowner payment when the access
rights are owned solely by easement. FHWA does not par-
ticipate in the acquisition of easements in Ohio. Additionally,
FHWA cannot approve the disposal of easements (or release
of access controls) where federal funds were used in the
acquisition of easements, because ODOT cannot charge for
the release of easements.

If a landowner desires an access where ODOT does not
own access control rights, the landowner is still required to
apply for a permit. If the permit is approved, the landowner
is provided with a permit to do the necessary work in the
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right-of-way. If the permit is not approved, the property
owner has a right to appeal the decision. (When ODOT does
not own access control rights and denies a request, it is rely-
ing on its police powers.) The appeal board consists of the
central office Access Management Coordinator, the Admin-
istrator of the Office of Real Estate, and the Chief of Staff.
The board reviews the issues and provides a final answer on
all applications. If the application is denied, and the
landowner’s application does not qualify for a variance, the
administrative appeals process is completed. If there are no
other means for the property owner to gain entry to their
property, they may have to take legal action. In some cir-
cumstances they may file a claim against the person who sold
them the landlocked land. In other instances, the landowner
may seek legal action against ODOT either by means of a
mandamus to gain an access permit or an inverse condemna-
tion action. In the latter case, ODOT may seek to have the
property appraised to determine the availability of compens-
able damages for the access restriction.

Ohio has found the acquisition of access to be a success-
ful means of controlling access on ODOT facilities. Because
the transaction is recorded in each county office as part of the
chain of title, there is a clear understanding between ODOT
and the abutting landowner (both current and future) that pre-
serves the access rights into perpetuity.

ODOT will continue to use the various tools available to
it when controlling access. Each project brings its own
unique set of circumstances that demand specifically tailored
solutions. In some instances, ODOT will continue to rely
solely on its police powers to regulate access. In others, it
may elect to acquire total or partial access control to ensure
that access is not affected by future land development in
the project corridor. In addition, on some projects they will
use both police powers and acquisition to control access.
Both police powers and acquisition of access rights play an
integral part in ODOT’s overall access control strategy.

OREGON

The Oregon DOT has acquired partial access rights from
properties adjacent to the state highways that were deter-
mined to be “Throughways” following legislative authority
granted to it in 1949.

A selection of related Oregon Revised Statues follows (7).
(Italics have been added for emphasis.)

374.005 Policy and purpose of ORS 374.005 to 374.095.
(1) The kind, character and volume of traffic now moving over
public highways, the speed at which such traffic moves, the
prime and essential factors such as speed, safety and
convenience to which transportation of persons and property
over public highways is entitled, the relation which such
transportation bears to the transportation systems of other
states and of the nation as a whole, the ever-increasing toll of
injury to and death of persons and the destruction of and
damage to property caused by and resulting from accidents on

public highways constitute and are conditions and elements
which demand of highway officials a program of highway
designing, highway regulations, highway use and operation,
highway controls and highway safeguards which will make
possible and insure a degree of safety and convenience and
a type and class of service not possible under existing law.

(2) To the end that human lives may be saved, property
damage minimized, transportation by motor vehicle promoted
and highway travel in general safeguarded, the legislature
finds, determines and declares that ORS 374.005 to 374.095
is necessary for the preservation of public safety, the
improvement and development of transportation facilities in
the state, the protection of highway traffic from the hazards of
unrestricted and unregulated entry from adjacent property, the
elimination of hazards due to highway grade intersections and
in general the promotion of public welfare.

374.010 “Throughway” defined. As used in ORS
374.005 to 374.095, “throughway” means a highway or street
especially designed for through traffic, over, from or to which
owners or occupants of abutting land or other persons have
no easement of access or only a limited easement of access,
light, air or view, by reason of the fact that their property abuts
upon the throughway or for any other reason.

374.015 Department of Transportation to establish and
maintain throughways; highways to be designated
throughways. (1) The Department of Transportation, in
addition to and without restricting, limiting or repealing any
powers and authority which it now has, may lay out, locate,
relocate, adopt, establish, construct, designate, maintain and
supervise the use and operation of new highways known as
throughways.

(2) Any relocated section of an existing highway and such
portions of existing highways, which at the time they are
designated as throughways have less than 10 commercial
businesses abutting thereon catering to the motoring public in
any one mile of such existing highway, may be designated and
constructed as or converted into a throughway by the
department. As used in this subsection, “relocated” means a
highway or section thereof so located that for its construction
an entirely new right of way is necessary.

(3) The authority and power of the department extends to
and includes state highways within the corporate limits of
cities, and with the approval of the municipal authorities may
extend to and include city streets.

374.025 Change from throughway to highway. Any
state highway or section thereof which has been located,
established, designated and constructed as a throughway
may, in whole or in part, be changed from a throughway to an
ordinary highway by the Department of Transportation if in its
judgment such action will best serve public needs.

374.030 Separation of throughways into separate
roadways; ingress and egress. 

(1) The Department of Transportation may so design a
throughway and so regulate, restrict or prohibit access thereto
and use thereof as to best serve the traffic for which the
throughway is intended. In this connection and for such purpose
the department may divide and separate any throughway into
separate roadways or lanes by the construction of raised
curbings, central dividing sections or other physical separations,
or by designating separate roadways or lanes by signs, markers
or stripes and the proper lanes for traffic by appropriate signs,
markers, stripes or other devices.

(2) After any highway has been so marked or designed no
person has any right of ingress or egress to, from or across



the highway to or from abutting lands, except at such points
as may be designated by the department.

374.035 Acquisition of real property; effect of resolu-
tion. (1) The Department of Transportation may, in the name
of the state, acquire by agreement, donation or exercise of the
power of eminent domain, fee title to or any interest in any real
property, including easements of air, view, light and access,
which in the opinion or judgment of the department is deemed
necessary for the construction of any throughway, the estab-
lishment of any section of an existing state road or highway as
a throughway or the construction of a service road. The
department may accomplish such acquisition in the same
manner and by the same procedure as real property is
acquired for state highway purposes, except that in case the
acquisition is by proceedings in eminent domain the resolution
required under such procedure shall specify, in addition to
other provisions and requirements of law, that the real prop-
erty is required and is being appropriated for the purpose of
establishing, constructing and maintaining a throughway.

(2) A resolution adopted by the department stating and set-
ting forth that a proposed highway is to be constructed as a
throughway is conclusive evidence that the highway when
constructed is a throughway with all the characteristics and
incidents prescribed by and provided for in ORS 374.005 to
374.095.

Although the Oregon DOT could have relied on the
throughway designation to limit access, it elected to also
acquire partial access rights from all properties along state
designated throughways. This designation resulted in thou-
sands of miles of highway frontage in urban and rural areas
and involved a large number of individual acquisitions from
abutting property owners during the 1950s and 1960s. These
purchases were often accomplished with the benefit of federal
monies.

The cost to purchase complete access rights from each
abutting property owner would have been prohibitive as it
would have left the vast majority of properties landlocked.
To purchase access rights while leaving driveway opportu-
nities for the property the agency left a “reservation of
access” to the highway. This action was memorialized in the
property deed and also recorded on a right-of-way map and
shows up in a title search.

A reservation of access was often established at each
location where the property owner had a driveway to the
state highway. In addition, a property owner could negoti-
ate for additional reservations of access at locations where
they might later want or need an additional driveway to the
highway.

A reservation of access did not guarantee that the property
owner would be allowed to have a driveway at the specific
location. The property owner must still go through the appli-
cation process for a driveway to the state highway. The state
agency, acting under police power, could deny an application
for a driveway at a reservation for any number of reasons,
including if the property owner had other reasonable access
to the property.
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In addition to the acquisition of partial access rights from
the adjacent property owner, the Oregon DOT also used the
process to condition the type of land use that the reservation
of access would serve. The following is an excerpt from a
presentation made by Leonard I. Lindas, Assistant Attorney
General and Chief Counsel, Oregon State Highway Depart-
ment, at the 1962 TRB Annual Meeting.

In those cases where, after conveyance by the grantor of all of
his access rights, it is desirable to allow him certain rights of
access, the language used provides for

Reserving for service of the said remaining property the right
of access from the Grantor’s remaining property to the high-
way right of way at the following places and for the follow-
ing widths. 

It is of extreme importance that the language describing the
rights of access being allowed the property owner be exact, com-
plete, and unambiguous. There is a cogent reason for this—there
are many and varied types of “rights of access” that can be
granted, such as 

1. Unrestricted—This includes industrial, commercial, and all
lesser uses.

2. Commercial—Generally “unrestricted” could be used here
inasmuch as the greater includes the lesser.

3. Residential—This includes ingress and egress to a place of
residence, which would not include motels where one does
not, as a general rule, reside.

4. Agricultural—Width may become a point of concern here
because the width of farm machinery dictates large
approaches. In wheat county, for instance, a width of 75 to
100 ft is not uncommon to accommodate large harvesting
equipment.

5. Harvesting of Timber Products—This is a common purpose
in Oregon where access will be allowed only for the purpose
of hauling out timber.

6. Farm Crossings—These are granted to provide the farmer
with a grade crossing for animals and equipment in ordinary
husbandry where the farm has been severed by construction
of the highway. Ordinarily granted in lieu of providing an
under crossing via a tunnel or tube (27). 

It is not clear if property owners understood that the Ore-
gon DOT could disallow a driveway at a reservation of
access if the driveway was to serve a land use that would gen-
erate more traffic than the stipulation in the property deed.
Over time, the agency found that it was too difficult to man-
age adjacent land uses through an access restriction in the
property deed. With the exception of a farm crossing restric-
tion, the Oregon DOT discontinued the practice of restricting
the reservation of access to a specific use as in the 1970s and
adopted a process for a property owner to request the
removal of the land use restriction. The farm crossing restric-
tion in the deed remained in place because it restricted the
reservation of access to only serve farm equipment crossing
the highway and prevents the property owner from entering
or leaving the highway at that specific location. In instances
where the Oregon DOT had purchased partial access rights
since the 1970s, they often described the reservation of
access as “unrestricted as to use.”
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It is also unclear if property owners were always aware
that they would be required to go through an application and
permit process, because the property deed stated that they
had a reservation of access to the state highway at a specific
location. In addition, the property owner may not have
known that the Oregon DOT could deny the application for
a driveway if there was some other means of reasonable
access to the property.

In one specific case, a property along a section of rural
two-lane highway had a reservation of access in an area
where the Oregon DOT had since determined the need to
construct a passing lane on an uphill section. In the late
1990s, the property owner built a house and went to the
agency to have a driveway permitted at the reservation of
access. Owing to safety concerns resulting from allowing a
driveway to a section of highway with a passing lane, the
agency denied the application, because there was alterna-
tive access to the state highway by means of the county road
system.

The property owner challenged the decision in circuit
court. The judge instructed the jury that the Oregon DOT was
under an obligation to deny the application if a driveway
resulted in a safety concern for the traveling public; however,
a denial could result in damages to the property owner. The
jury determined that the driveway should not be allowed but
found that damages were warranted to the amount of approx-
imately $75,000. The state agency appealed the decision to
the Appellate Court, which in turn affirmed the decision of
the lower court.

In this specific case, the property owner had only one
reservation of access to the highway because the state had
acquired all remaining access rights from the remainder of
the highway frontage. The court determined that in this sit-
uation, when the Oregon DOT denied any access at this
location, a taking had occurred and compensation was
required even though reasonable access was available by
another roadway system. However, there are numerous
instances across Oregon where a property owner abutting
the state highway has two or more reservations of access.
It is less clear if the court decision of compensable
damages would apply if the Oregon DOT allowed a drive-
way at one reservation of access but denied a request for
a driveway at another reservation of access to the same
property. 

Simultaneous to the court proceedings, the Oregon Leg-
islature became concerned that Oregon DOT staff was
denying applications for driveways at locations where they
had previously left an opening in the partial access control
line. Some of the concern by the legislature was because the
Oregon DOT had negotiated with property owners adjacent
to the highway as to the value of the partial access control
rights and made a determination where a reservation of
access(es) could be allowed. A subsequent decision by Ore-

gon DOT staff to deny an application for a driveway at the
reservation of access appeared to violate the rights of the
property owner. As a result, the legislature passed the fol-
lowing statute to provide the property owner with a means
to request compensation when the application for a drive-
way is denied.

374.313 Claim for relief after closure of approach road;
mediation; appraisal. (1) When the Department of
Transportation closes an approach road for which a permit
was issued under ORS 374.310 or denies an application for
an approach road permit submitted pursuant to a grant or
reservation of access contained in a contract, condemnation
judgment or recorded deed, and the closure or denial is not the
result of conditions contained in a contract, condemnation
judgment, recorded deed or permit, a person holding an
interest in the real property benefited by the access or
proposed access may file a claim for relief as a contested case
under ORS 183.415 to 183.500 (7).

The agency had operated under a belief that a reserva-
tion of access in a partial access control line did not result
in any additional rights but limited where a property owner
could apply for a driveway. Oregon DOT staff used police
power regulations to determine if an approach (driveway)
would be allowed to the state highway at a reservation of
access, and often denied the request. The denials escalated
after 1991 when the agency adopted driveway spacing stan-
dards for all of the state highways. These denials were often
caused by the dilemma of where the reservations of access
established in the 1950s and 1960s were and continue to be,
inconsistent with the driveway spacing standards. The
appellate court decision and the statute have resulted in a
situation where a reservation of access within the partial
access control line has risen to a property right of some
value that is now greater than when the access right was
first acquired by the agency; therefore, it has become a
complex process for the state to deny an application for a
driveway at a reservation of access. A denial may result in
a compensable taking or the property owner may file a
claim for relief as a contested case.

The benefits of retaining the partial access control rights
as a means to limit access to the critical highway corridors
in the state may outweigh the potential impacts of the recent
court decision and legislation. It is less clear if retaining the
partial access control rights on those highways that have
become functionally obsolescent will remain beneficial.
The potential impact of the court decision and legislation
could cost the agency an excessive amount in litigation,
appraisals, compensation, and staff time in those instances
where they deny an application for a driveway at a reserva-
tion of access. 

The Oregon DOT used a dedicated public trust fund to
acquire the partial access rights and therefore it is not
allowed to vacate this property right. Rather, funds need to
be replaced in the trust in the event that the agency sells the
right of access to another entity or person. It is unlikely



that the Oregon DOT could unilaterally “release” or con-
vey back access control where reservations of access exist
to adjacent property owners without their consent. In
effect, the properties that have reservations of accesses
may have an elevated right beyond just the abutters right
of access. It may mean that the agency will be in a position
where it approves each application for a driveway at a
reservation of access along its facilities even though it vio-
lated their driveway spacing standard and only deny a
request for a driveway at a reservation of access to those
highways where it is dictated by traffic volumes, speeds,
and safety concerns. It may be more difficult and expen-
sive for the agency when they reconstruct or modernize a
section of highway with a goal of achieving their existing
driveway spacing standards.

LESSONS LEARNED

The case studies from Montana, Ohio, and Oregon illustrate
the variety of experiences and the directions that state agen-
cies are taking. All three states had similar programs of
access acquisition in the past. In Oregon, the courts and leg-
islature have set clear direction that an opening in an access
control line results in a property right that is more significant
than an abutter’s right of access. Owing to particular chal-
lenges with its program in Montana, the state is moving
toward a police powers approach of access control. In the
cases in Oregon and Montana, the access rights that were
acquired have prevented access to the state highway;
the problems in the two states have almost always arisen
where the agency allowed an opening or openings in the
access control line. The experience in Ohio has shown that
the acquisition of partial access control has been successful
and has allowed the DOT to limit roadside use based on the
width of the opening that was originally provided to the abut-
ting property owner. It is clear from the case studies that
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regardless of the methods used the management of access
control should consider the following:

• The agency should be aware that the acquisition of par-
tial access control and a separate driveway permitting
process result in the use of both eminent domain and
police power authority. It may be difficult to distinguish
where the one ends and the other begins. This often
leads to complexities for the agency, the adjacent prop-
erty owner, and the courts.

• The program should have a clear understanding of the
access control approach and should educate agency
staff, landowners, and other involved parties.

• Openings in the partial access control line convey an
understanding that a driveway will be allowed at that
specific location; therefore, openings should only be
allowed where the agency can approve a driveway. 

• A stated width of the opening in the access control line
can provide the transportation agency with the ability to
only allow driveways consistent with the width of the
opening.

• The program should consider the future and changing
characteristics of the facility and have a plan to address
the changing access needs. 

• A program should also include a process for openings
in the partial access control line to be revised in the
event that access spacing standards are adopted or mod-
ified by the agency. 

• Considerable thought should be given to the legal
description that defines the opening or break in the access
control line. The meaning or intent of the description
may tend to evolve over time and may grant more rights
to the property owner than was originally intended.

• A statute or agency policy should define if a property
owner will be allowed a driveway at each opening in the
partial access control line when they have other access
to the highway or some other means of reasonable
access to the property.
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The ability to use access control as a technique to manage
access to a roadway is an important component of a compre-
hensive access management program within a transportation
agency. The technique can also be employed by agencies that
do not presently have an access management program,
although careful consideration should be given to the road-
ways where it is applied and the desired objective.

Although a significant amount of literature is available to
lead agencies in acquiring complete access control along
transportation facilities, there is less guidance on the best
method for agencies to acquire partial access rights. There is
even less guidance on how to arrive at a value for the prop-
erty right, how to manage the access right once it is acquired,
how an agency might dispose of the property right in the
event it is no longer needed, and how to arrive at a value if
the access right is to be disposed of. 

The process of acquiring partial access rights is fairly con-
sistent across the responding agencies, whereas the subsequent
management of the access rights, organizational structures
within agencies, disposal, and valuation of access vary con-
siderably.

The strategy of limiting access to roadways through par-
tial access control generally occurs in one of two ways and,
because it is key to the synthesis review, a significant portion
of this chapter is devoted to the topic.

The first method of achieving partial access control is by
designation only. This means that the governing agency
may limit private property access to the roadway without
compensation within its’ jurisdiction when another means
of reasonable access is available to the property. The sec-
ond method is to go through the process whereby the
agency acquires partial access rights from the property
owner adjacent to the roadway and may include leaving a
provision for potential access to the roadway. The agency
is generally required to compensate the property owner for
the acquisition.

Although the strategy of creating access control highways
with police power by “statutory designation” is used by a
small number of agencies across the country (15% on non-
freeways and arterials and 9% on interchange crossroads), it
appears to be a successful means of limiting access to the
roadway system. 

An apparent benefit of this strategy is that there is no
specific gap or opening in the partial access control line
conveyed to the adjacent property owner that lasts for perpe-
tuity. As a result:

• A designation of a partial access-controlled roadway
does not require the agency to initiate negotiations with
each property owner adjacent to the roadway relating to
appraisal, determination of value, and acquisition of a
property right. 

• Each application for a driveway is reviewed on a case-
by-case basis, allowing agency staff to determine if rea-
sonable access is available to the property. Where it is
determined that reasonable access is available, the
agency is generally not obligated to approve the request
for a driveway. The denial would generally not consti-
tute a taking and therefore would not be compensable.

• In the event that the agency elects to allow access to the
roadway, it can determine the best location to site the
driveway based on spacing standards and safety con-
cerns on a case-by-case basis.

• There is no deed record that runs with the property title
that a right of access exists at a specific location along
the roadway frontage.

• As driveway standards are developed or revised by an
agency, it does not create a dilemma that openings in the
access control line are incongruent with the driveway
spacing standards or current sight distance require-
ments. As there are no legal documents specifying a pre-
cise location of where access is allowed, the agency may
require property owners to modify or relocate existing
driveways that do not meet spacing standards as oppor-
tunities arise. These opportunities may include a rezon-
ing of the property or any action that allows the agency
to revisit conditions identified in the driveway permit. 

• Management of the access control records can gener-
ally be accomplished with a right-of-way map, which
results in a fairly simple records search to determine
access rights for a particular property. There should be
no need to address the access control limitations in each
individual property owner’s right-of-way file.

• Disposal of partial access control requires a removal or
lifting of the designation of the partial access control.
Because there was no payment of public funds to an
individual property owner, an agency may make a deci-
sion to rescind the partial access control designation for
any number of reasons.

CHAPTER SIX

CONCLUSIONS
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• Disposal of partial access control at a specific location
may be allowed for those properties that are considered
landlocked, where a driveway can be sited appropri-
ately and safely.

• In the event of a transfer of a roadway to another juris-
diction, the receiving agency may or may not decide to
manage the roadway with the partial access control
designation.

• A designation of partial access control treats all prop-
erty owners consistently. This is not to say that there
may be occasions where agency staff is inconsistent in
dealing with individual property owners under police
power when addressing a specific request for a drive-
way.

• A potential downside of not having recorded deeds to
define precise access locations may result in the lower-
ing of access standards by current policy makers to
allow additional access, whereas a deed makes this
more difficult. 

• If no other reasonable access is available and a drive-
way cannot be permitted, an agency may be found to
have affected a “taking” for which compensation is due. 

The second method to achieve access control is for an
agency to acquire access rights from the property owner adja-
cent to the roadway. Based on the responses to the question-
naire for this synthesis, this process has been very successful
along non-Interstate freeways and expressways, but not quite
as successful when the technique is applied along other high-
ways and arterials. 

States in the eastern United States and California have had
success with the partial access strategy employed to develop
expressways. All rights of access were acquired from the
abutting property owners. Careful forethought and planning
was used to develop an alternate road and street network to
provide access to properties that would otherwise be land-
locked. Public road connections were provided at designated
intervals. This type of roadway has not seen a proliferation
of access to adjacent properties over time and continues to
serve the intended function. 

The technique of acquisition of partial access rights has
been an effective method to limit access along the property
frontage where the access rights have been acquired, espe-
cially on expressways. When concerns do arise, they often
relate to issues dealing with the gap or opening in the access
control line. Some respondents indicated that they have expe-
rienced problems as the opening in the partial access control
line lasts for perpetuity and the precise location of the access
opening is generally recorded in a legal instrument. This doc-
ument may be misconstrued by the property owner who may
believe that the document is an implied consent that a drive-
way will be allowed.

Over the years, the purpose of a roadway, along with stan-
dards and policy, often evolve; however, the exact location

of a gap or opening in the access control line does not. Addi-
tional findings from the questionnaire follow:

• Some agencies acquire partial access rights from the
abutting property owners and leave an opening for a
driveway to serve a specific use. In the event that the
land use is changed (e.g., from farmland to commer-
cial), the agency may choose to prohibit direct access
where the new use would result in additional vehicular
traffic. It may also provide the agency with an opportu-
nity to participate in the process when a change of land
use is being considered by a local land use agency.

• The acquisition of partial access control rights can help
prevent newly created subdivisions and partitions of
properties from relying solely on the roadway for direct
access to each lot. The underlying property owner may
be required to provide a roadway network or some
means of access to each of the newly created lots
because direct access to the highway or arterial is lim-
ited to certain locations. 

• The acquisition of a partial access-controlled roadway
requires the agency to initiate negotiations with each
property owner adjacent to the roadway relating to
appraisal, determination of value, and payment for a
property right. 

• An application for a driveway is limited to an exact
location in the partial access control line irrespective of
current driveway spacing standards or safety concerns.
A request for a driveway at any other location requires
a process within the agency to consider indenturing or
moving the gap or opening to a revised location. A revi-
sion to the location requires that the language in the
recorded legal instrument be corrected or amended to
reflect the new location of the gap or opening.

• An application for a driveway at the specific gap or
opening in the partial access control may be denied if
there is reasonable access available to the property.
Reasonable access may include an existing or planned
driveway to the same roadway at another location. A
denial can lead to confusion and frustration for the
property owner, because he/she previously negotiated
for the gap or opening in the access control line when
the agency acquired partial access rights.

• There is some form of a deed record that runs with the
property title that a right of access exists at a specific
location along the roadway frontage. This may convey
to the property owner that the agency has applied appro-
priate engineering and planning analysis and has deter-
mined that driveways can be approved at each of the
specific gaps or openings in the partial access control
line when this may or may not be the case. 

• As driveway standards are developed or revised by an
agency, it can create a dilemma, because openings in
the partial access control line are often incongruent with
the driveway spacing standards or current sight distance
requirements. 
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• Management of the partial access control records can be
very complex for an agency. A legal instrument is used,
often right-of-way maps and/or right-of-way files, to
record each gap or opening in the access control line.
The agency often has a procedure that allows the agency
and/or the property owner to go through a process to
close or move the location of the specific gap or open-
ing to a more desirable location. This process requires
the agency to update some form of legal instrument to
reflect the new location of the gap or opening in the
access control line. Research for the access rights of a
specific property can be complex and time consuming.

• Because acquisition of the access rights is normally
purchased, disposal of those rights usually requires a
determination of the value and purchase of the access
rights to allow a gap or opening in the access control
line. This often occurs by an appraisal process of the
value of the property with and without the right of
access. The difference between these two appraisals is
often considered the value of the break in the access
control line and the subsequent cost to receive a right of
access. The appraised value for one access may be
much higher than the original amount provided to the
property owner when the partial access control was
acquired. This can be especially true if the access rights
were purchased when the adjacent property was farm-
land or forestland, but the property has since been
rezoned for industrial or commercial uses.

• Several agencies responded that even in those cases
where a property owner went through a process to
achieve an additional gap or opening in the access
control line the agency was not required to allow a
driveway at this location. This can lead to a significant
public perception issue, especially if the property owner
went through a costly process to achieve a gap or open-
ing in the access control line. 

• More than half of the agencies that responded to the
questionnaire reported that the rules, policies, and pro-
cedures associated with access rights that had been pre-
viously purchased would not be applicable to another
agency when the roadway was transferred to its juris-
diction. One-third of respondents stated that the rules
and policies associated with previously purchased
access rights would apply when the roadway was trans-
ferred to another jurisdiction. However, three respond-
ing agencies were unsure what rules, policies, and
procedures would apply. In cases where an agency that
has previously acquired access rights along a roadway
decides to transfer jurisdiction of the roadway to
another agency, consideration should be given to the
ownership and management and potential disposal of
the access rights and the associated legal requirements.
Because the access rights were often acquired using
some type of public funds, it is unlikely that an agency
can simply vacate those property rights.

• The process of the acquisition of partial access control
along the roadway may not always be applied consis-

tently to each property owner. A property owner may
accept whatever offer the agency provides, although the
adjacent property owner may negotiate for several gaps
or openings in the access control line or an additional
amount of money for the property rights that the agency
has acquired. 

• The agency, applying regulatory authority under police
power, may be inconsistent when approving or denying
driveway applications at a gap or opening in the access
control line when compared with adjacent property
owners. 

• The gap or opening in the access control line may have
been acceptable at the time that the partial access con-
trol was acquired based on traffic speeds and volumes,
especially if the acquisition occurred decades ago. That
specific gap or opening may no longer be in a safe loca-
tion based on the increase of traffic speeds and/or traffic
volumes.

Most information on the acquisition of access rights was
produced in the 1950s and 1960s and centered on the
processes and procedures necessary to facilitate the develop-
ment of the Interstate Highway System. Based on the ques-
tionnaire responses, the guidance that was provided and the
subsequent ability to acquire complete access rights to pre-
vent access to the highway system has been overwhelmingly
successful when compared with those areas where partial
access rights have been acquired.

It would appear that much can be learned from the success
of the Interstate system and, if possible, some of the same
principles can be applied when using a strategy of partial
access control to limit access to the roadway.

Follow-up conversations with questionnaire respondents
revealed that the roadway environment itself played a large
role in people’s expectations as to whether or not they would
be allowed a driveway. There are no driveways to the Inter-
state Highway System and, if someone applied, the applica-
tion would be denied. A highway with partial access control
and numerous driveways creates an environment suggesting
that more access will be allowed. It can be very difficult for
an agency to refuse additional access to these types of road-
ways. This can be made even more difficult if the decision is
an economic one.

Other issues related to partial access control include the
continuing evolution of access needs on a roadway, multi-
modal concerns, the wording used within the legal instrument,
and the application of eminent domain versus police power.

As the evolution of land use, city boundaries, travel mode
options, traffic volumes, speeds and travel demands develop,
a transit agency’s need to limit access on roadways may
change. This may even include changes of a more global
nature, such as possible revisions to AASHTO’s Green Book
sight distance requirements. A specific, defined location for
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a gap or opening in the access control line has the potential
to be located inappropriately. Conversely, as cities and com-
munities expand along major roadways, a well-planned and
implemented acquisition of partial access rights can be an
effective method to limit access where mobility is desired
over accessibility to adjacent properties.

The survey responses show that there is no consistency on
how cyclists and pedestrians are considered relative to access
rights. Some agencies reported that the acquisition of access
rights is meant to limit vehicular ingress and egress from the
highway, and it is permissible for pedestrians and cyclists to
cross the partial access control line. Other agencies noted that
the partial access control line is meant to keep all modes of traf-
fic from crossing the control line and entirely out of the right-
of-way. Because of this apparent inconsistency, an agency
should clearly define its objectives before acquiring partial
access rights along a given facility. If the purpose is to prevent
motorists from entering and leaving the roadway, it may still be
appropriate to allow pedestrians and cyclists to access the right-
of-way and travel parallel to the roadway. Considerations
should include the type of roadway facility and how the pedes-
trians and cyclists would interact with motor vehicles. Parallel
pedestrian/bike paths and grade-separated crossings may be
appropriate along freeways, although sidewalks and bike lanes
might be provided on urban and suburban arterials. 

The survey results suggest that the wording used to define
the opening in the partial access control line can be critical.
Well-intentioned staff may add language in the legal instru-
ment to qualify a high degree of specificity to the exact width
of the opening and may even describe the type of land use that
the opening will be allowed to serve. Although this may be
seen as an additional step in limiting access to the roadway, the
exactness in the legal description can create the impression
that the agency has applied engineering and planning analysis
to the process. It can also evolve into a situation where it cre-
ates a right of access to the property owner that is greater than
a common abutter’s right of access. In Oregon, the state
department of transportation formerly described the openings
as reservations of access and included the type of use that the
reservation could serve. Using the reservation of access to
limit land use became such a complex process to administer
that the wording in the legal document was revised to “unre-
stricted” in reference to land use. Over time, many people have
argued that the unrestricted wording in the legal document pre-
vents the Oregon Department of Transportation from denying
an application for a driveway at a reservation of access, and at
a minimum, imposing any conditions on a driveway. A strat-
egy now employed by some agencies is to only describe the
beginning and ending points of the access control line and not
to address the gap or opening in the access control line.

The acquisition of partial access rights requires an agency
to use the authority of eminent domain. The agency then
almost always uses police power authority to approve or
deny a driveway at the specific location.

Court decisions have stated that it is sometimes difficult
to recognize the difference between eminent domain and
police power, although the two powers are distinct. Eminent
domain takes property because it is useful to the public,
whereas police power regulates the use of the property
because the free use of that property would be detrimental to
the public interests. Agencies, property owners, and the
courts continue to find this issue difficult to understand.

In conclusion, the acquisition of complete access control
along a roadway has been a very successful technique to
eliminate existing and future access to a roadway. A key to
the success is the requirement of the agency to either
purchase the adjacent property when the action results in a
landlocked parcel or to ensure that some other means of rea-
sonable access is available to serve the property. This can
require a large initial investment, but effectively reduces
future pressure on the agency to allow individual driveways
to the highway or new road corridors. 

The practice of acquiring partial access control while pro-
viding openings or gaps in the access control line as a means
to provide access to the roadway has not been as successful for
some agencies. Although historically it was relatively inex-
pensive to acquire, partial access control can lead to significant
issues for the agency and property owner in cases where the
agency decides to deny a request for a driveway at an opening
in the access control line that was previously agreed on. The
agency uses eminent domain authority to acquire the access
rights and the application of police power when considering
the request for an individual driveway. The two concepts are
often difficult to understand for the agency, the property
owner, and the courts. This can lead to misapplication of the
techniques and rulings by the courts that increase the property
rights for an individual beyond what they had previously
enjoyed and may include compensation for the property owner
when the agency denies an application for a driveway. 

The acquisition of partial access rights can be very effec-
tive if there has been engineering and planning analysis to
determine where each driveway can be safely located and
openings in the access control line are limited to those specific
locations. This type of analysis allows an agency to provide a
driveway at each opening in the access control line that would
remain in the future, regardless of the type of land use that the
driveway serves. If the agency determines that the opening in
the access control line is not an appropriate location to allow a
driveway in the future, or if additional traffic on the driveway
would require the agency to close the driveway, it would seem
unwise for the agency to leave an opening in the partial access
control line. The general consensus among the right-of-way
agency directors who responded to the survey was that the
acquisition of access was a successful technique to reduce the
amount of future access to the roadway.

In the event that an agency desires to limit access to a
roadway but is unable to acquire complete access control, the



41

agency should consider the application of access control by
police power only. This generally requires the agency to have
the authority to designate a roadway or highway as access
controlled, although no acquisition of property rights is
required, no valuation or appraisals are conducted, and no
monies are exchanged between the agency and the abutting
property owner. This technique allows the agency to use
police power on a case-by-case basis when requests for
driveways are submitted. Where the property has other rea-
sonable access, the agency can deny the application without
any form of compensation or approve the application for a
driveway at the most ideal location along the roadway. When
an application is submitted for a property with no other rea-
sonable access, the agency may develop reasonable access to
the property, allow a driveway to the roadway in the most
ideal location, deny the application entirely, or, in certain
cases, purchase the entire property.

The subject of access rights is so complex that the ques-
tionnaire distributed as part of this synthesis was purposely
limited owing to the size of the project and the desire to

obtain high response rates from the various agencies. There
were many areas where additional questions would have
allowed further exploration. Based on the research docu-
ments reviewed as part of the literature review presented
herein and the information gathered from the surveyed
transportation agencies across North America it is
suggested that the following areas be considered for future
research:

• Explore the various techniques and successes of each
technique to quantify the most successful techniques to
limit or manage nonfreeway and arterial access.

• Evaluate the strengths and challenges of various organi-
zational structures within agencies in the management
of access rights.

• Explore the most successful practices in managing the
records of the ownership of access rights through data
retention and retrieval. 

• Conduct research to understand if there are occasions
when the ownership of access rights can become a 
liability for an agency.
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NCHRP PROJECT 20-5
SYNTHESIS TOPIC 35-06

ACCESS RIGHTS
QUESTIONNAIRE

PURPOSE OF SYNTHESIS

The purpose of this synthesis is to document the current state of the practice in the acquisition, management, and relinquish-
ment of access rights throughout the United States. While acquisition of access rights has been used extensively along the
Interstate System and other freeway and fully controlled roadways, there is a growing interest to use partial control of access
along other important non-Interstate highways and arterials. This survey is a part of a National Cooperative Highway Research
Program (NCHRP) Synthesis project, funded by various transportation agencies. In addition to the results of the survey, the
final report will include a literature review, and may include case studies if submitted by the respondents. As a result of this
effort, information regarding this topic should become more readily available to individuals and agencies interested or pursu-
ing the control of access rights along non-Interstate highways and arterials.

RESPONDING AGENCY/ORGANIZATION INFORMATION

Please provide the following information to help us identify the specific agency or organization you are affiliated with and to
contact you in the future regarding the outcome of this project.

Agency/organization: _______________________________________________________________________________
Questionnaire completed by: _________________________________________________________________________
Position/title: ______________________________________________________________________________________
Address: _________________________________________________________________________________________
City: _________________________________ State: ______________________________ Zip: __________________
Telephone: ____________________________ E-mail: ____________________________________________________
Fax: _____________________________________________________________________________________________

PLEASE RETURN THE COMPLETED QUESTIONNAIRE
BY MAIL, FACSIMILE, OR E-MAIL
NO LATER THAN MARCH 31, 2004

TO: Del Huntington, P.L.S.
Via Mail: Kittelson & Associates, Inc. Via Fax: (503) 273-8169

610 SW Alder, Suite 700
Portland, OR 97205 Via E-mail: dhuntington@kittelson.com

If you have any questions regarding the questionnaire, please call Del Huntington at (503) 228-5230.

Access rights: The legal ability of a property owner to either access or not access an adjacent roadway.

Crossroads at interchanges: A roadway that crosses another roadway or freeway, is connected by ramps, and is secondary
to the main highway. The crossroad may or may not be under the jurisdiction of another agency.

Eminent domain: A legal power that allows a public agency to take property for public use provided an owner is compen-
sated for his/her loss (A Policy on Geometric Design of Highways and Streets 2001).

APPENDIX A

Survey Questionnaire
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Full control of access: Full control of access means that preference is given to through traffic by providing access connec-
tions by means of ramps with only selected public roads and by prohibiting crossings at grade and direct private driveway con-
nections. Generally, full access control is accomplished by legally obtaining the access rights from the abutting property own-
ers (usually at the time of purchase of the right-of-way) or by the use of frontage roads (A Policy on Geometric Design of
Highways and Streets 2001).

Interstate freeways: Divided highways with all access limited to grade-separated interchanges. These highways are part of
the Interstate System.

Non-Interstate freeways: Divided highways with all access limited to grade-separated interchanges. These highways are not
part of the Interstate System. 

Partial control of access: With partial control of access, preference is given to through traffic to a degree. Access connec-
tions, which may be at-grade or grade-separated, are provided with selected public roads and private driveways. Generally,
partial access control is accomplished by legally obtaining the access rights from the abutting property owners (usually at
the time of purchase of the right-of-way) or by the use of frontage roads (A Policy on Geometric Design of Highways and
Streets 2001). 

Police power: The authority of the governmental agency that owns or manages the roadway to regulate or restrict individual
actions for the protection of health, safety, and general welfare of the public, including restrictions on access for adjacent prop-
erty owners and the requirement that any and all persons seeking a driveway to the roadway go through an approval or per-
mitting process.

Non-Interstate highways and arterials: This consists of frontage roads, and divided and undivided roadways, usually with
at-grade intersections. While other roadway connections and driveways are not always preferred, they may be allowed to
access these facilities.

The purpose of this questionnaire is not to focus on the Interstate freeways, toll roads, turnpikes, or other major roads that
are normally fully access controlled (the exceptions are questions 3 and 4, which are meant for comparison purposes).
Instead, the questionnaire is meant to determine how and when agencies purchase access rights along other roadways. In
the event that access rights are acquired, the survey then seeks to determine how the access rights are managed within the
agency. Finally, the survey seeks to determine if access rights are ever relinquished and, if so, the process that allows that
to occur.

This survey is divided into the following three parts: 

• Acquisition of Access Rights 
• Management of Access Rights 
• Relinquishment of Access Rights

Please check all that apply.

Acquisition of Access Rights

1. a) Does your agency acquire access rights along non-Interstate highways and arterials? 

Full control of access? � Yes � No
Partial control of access? � Yes � No

b) Which of the following techniques does your agency use to determine whether or not access rights are required along
non-Interstate highways and arterials? Please provide copies of or links to applicable materials.

� Statutes � Rules � Agency policies � Corridor plans
� Design plans � Individual analysis � Other__________
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c) If you acquire access rights along non-Interstate highways and arterials, who in your agency is responsible to ensure
that access rights are acquired?

� Chief engineer � R/W director � Traffic engineer � Project manager
� Planning manager � Other__________

d) How do you acquire the access rights along non-Interstate highways and arterials? 

� Statutory designation � Purchase/eminent domain � Other__________

e) If you are required to pay for the access rights along non-Interstate highways and arterials, how do you arrive at a value?

� Negotiation � Appraisal � Other__________

2. a) Does your agency acquire access rights along crossroads at interchanges? 

Full control of access? � Yes � No
Partial control of access? � Yes � No

b) Which of the following techniques does your agency use to determine whether or not access rights are required along
crossroads at interchanges? Please provide copies of or links to applicable materials.

� Statutes � Rules � Agency policies � Corridor plans
� Design plans � Individual analysis � Other__________

c) If you acquire access rights along crossroads at interchanges, who in your agency is responsible to ensure that access
rights are acquired?

� Chief engineer � R/W director � Traffic engineer � Project manager
� Planning manager � Other__________

d) How do you acquire the access rights along crossroads at interchanges? 

� Statutory designation � Purchase/eminent domain � Other__________

e) If you are required to pay for the access rights along crossroads at interchanges, how do you arrive at a value?

� Negotiation � Appraisal � Other__________

Where you have acquired access rights along roadways, please rate the level of success (percentage of successes out of
attempts) your agency had in preventing or precluding access to the roadway.

Very Somewhat Somewhat Very
Successful Successful Unsuccessful Unsuccessful 
100%–75% 75%–50% 50%–25% 25%–0% N/A

3. Interstate freeways � � � � �

4. Non-Interstate freeways � � � � �

5. Other highways & arterials � � � � �

6. Crossroads at interchanges � � � � �



47

Management of Access Rights

7. Along non-Interstate highways and arterials, what other techniques do you use to limit or manage access?

� Police power � Corridor designations � Acquisition of development rights
� Land use controls � Other techniques __________

8. Along crossroads at interchanges, what other techniques do you use to limit or manage access?

� Police power � Corridor designations � Acquisition of development rights
� Land use controls � Other techniques __________

9. Where you own partial control of access and the abutting property owner has an opening in the access control line, do
they have to ask permission to have a driveway at that location? 

� Yes � No � N/A

10. Is your agency required to provide an abutting property owner with a driveway at each opening in the access control line?

� Yes � No � N/A

11. What happens when an adjacent property owner requests a driveway at an opening in the partial access control line, when
the opening is not consistent with standards or agency policy?

� Request approved � Request denied � Request approved with modification
� Other __________

12. If you deny a request for a driveway at an opening in the access control line where the agency owns partial control of
access, are you required to pay compensation? � Yes � No
Please explain.

13. If you do pay compensation when you deny a driveway request at an opening in the access control line, how do you arrive
at a value?

� Negotiation � Appraisal � Other __________

14. During acquisition of access rights, does your agency require coordination between the permitting staff and right-of-way
staff? � Yes � No
Please explain.

15. During permitting of driveways to the roadway, does your agency require coordination between the permitting staff and
right-of way staff? � Yes � No
Please explain.

16. Where your agency has acquired a right of access, how do you memorialize the decision?

� Property deed � Electronic records � R/W maps
� Spreadsheets � Public record � Agency record � Other __________

17. What controls do you have in place to ensure that agency staff does not approve a driveway in a location where the agency
owns the access rights?

� No controls � Policy direction � Automated check
� Staff reporting system � Voluntary if staff choose � Other  __________
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18. Where your agency has acquired a right of access, how do you manage the records?

� Electronic records � Electronic R/W maps � Paper or hard copy R/W maps
� Paper tabulations � Spreadsheets � Paper or hard copy files 
� Other __________

19. If you own the access rights along a roadway, do you allow pedestrian or bicycle facilities to cross the access control line?
� Yes � No
Please explain.

20. In areas where the agency owns the access rights along the roadway, and the agency acquires additional right-of-way,
does the access control automatically convert to a new location?

� Yes � No

21. Are you required to negotiate access with a property owner when you determine a need for additional right-of-way where
you previously owned access rights? � Yes � No

Relinquishment of Access Rights

22. a) If your agency has acquired access rights from abutting properties, is there any process for a property owner to acquire
an access right to the roadway at a later date along non-Interstate highways and arterials where you own: 

Full control of access? � Yes � No
Partial control of access? � Yes � No

b) Which of the following do you use to determine when and how to relinquish access rights along non-Interstate high-
ways and arterials? Please provide copies of or links to applicable materials.

� Statutes � Rules � Agency policies � Corridor plans
� Design plans � Individual analysis � Other __________

c) If you relinquish access rights along non-Interstate highways and arterials, who is responsible to administer this process
for your agency?

� Chief engineer � R/W director � Traffic engineer � Project manager
� Planning manager � Other __________

d) If you relinquish access rights along non-Interstate highways and arterials to an abutting property owner, how do you
determine the value? 

� Negotiation � Appraisal � Other __________

e) If an access right is approved to a non-Interstate highway or arterial, will the property owner be ensured of being
allowed to construct a driveway to the highway or arterial at this location?

� Yes � No

23. a) If your agency has acquired access rights from abutting properties, is there any process for a property owner to acquire
an access right to the roadway at a later date along crossroads at interchanges where you own: 

Full control of access? � Yes � No
Partial control of access? � Yes � No
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b) Which of the following techniques do you use to determine when and how to relinquish access rights along crossroads
at interchanges? Please provide copies of or links to applicable materials.

� Statutes � Rules � Agency policies � Corridor plans
� Design plans � Individual analysis � Other __________

c) If you relinquish access rights along crossroads at interchanges, who is responsible to administer this process for your
agency?

� Chief engineer � R/W director � Traffic engineer � Project manager
� Planning manager � Other __________

d) If you relinquish access rights along crossroads at interchanges to an abutting property owner, how do you determine
the value?

� Negotiation � Appraisal � Other __________

e) If an access right is approved, will the property owner be ensured of being allowed to construct a driveway to the cross-
road at this location? 

� Yes � No

24. If your agency transfers ownership of a roadway to another agency where you had previously acquired access rights, what
happens to the access rights?

� Remains with the agency � Automatic transfer of ownership to the other agency
� Negotiation � Other __________

25. If another agency takes over the roadway, including the access rights that your agency previously owned, are they sub-
ject to your rules, procedures, and/or policies in the management of those access rights?

� Yes � No � Other __________

Please provide any additional names and telephone numbers of contacts in your agency that are involved in access rights and/or
permitting of driveways that we should contact for this synthesis project.

Thank you very much for your time and 
participation in this synthesis study.

Please return the completed survey by mail, facsimile, or e-mail by March 31, 2004 to:

Del Huntington Phone: (503) 228-5230
Kittelson & Associates, Inc. Fax: (503) 273-8169
610 SW Alder, Suite 700 Email: dhuntington@Portland, OR 97205
Portland, OR 97205
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The research team would like to express their appreciation to the following agencies and their staffs for completing the sur-
vey questionnaire and providing valuable information throughout the preparation of this synthesis report.

APPENDIX B

List of Responding Agencies

Colorado Department of Transportation
- Bob Grube and Christine Furr

Connecticut Department of Transportation
- Thomas J. O’Hala

Delaware Department of Transportation
- V. Wayne Rizzo

Florida Department of Transportation
- Kenneth M. Towcimak

Georgia Department of Transportation
- Georgene Geary, Jimm Hitt, and 

Mickie McJunkin

Iowa Department of Transportation
- Dave Widick

Kansas Department of Transportation
- Chris Huffman

Kentucky Department of Transportation
- David Jones

Louisiana Department of Transportation
- Charles Hudson

Maine Department of Transportation
- Fred Paganucci and Ray Quimby

Massachusetts Highway Department
- Christopher Quinn

MassHighway Planning
- Charles O’Brien

Minnesota Department of Transportation
- Peggy Reichert

Missouri Department of Transportation
- Mac Finley

Montana Department of Transportation
- Ivan B. Ulberg

Nebraska Department of Roads 
- R. F. Needham

Nevada Department of Transportation
- Heidi Mireles

New Hampshire Department of Transportation
- William Janelle

New Jersey Department of Transportation 
- Nicholas Monahan

New York Department of Transportation
- Anne Flowers

North Dakota Department of Transportation
- Donald H. Wolf

Ohio Department of Transportation
- James J. Viau

Oregon Department of Transportation
- Richard Dunlap

Pennsylvania Department of Transportation
- Gary Fawver

Rhode Island Department of Transportation
- Robert Smith

South Carolina Department of Transportation
- Oscar Rucker

South Dakota Department of Transportation
- Rick Laughlin

Tennessee Department of Transportation
- Mike Phillips

Texas Department of Transportation
- Bob Appleton 

Utah Department of Transportation 
- James Baird



51

Vermont Agency of Transportation 
- Allen Wright

Virginia Department of Transportation 
- Stuart A. Waymack

Washington State Department of Transportation
- Darlene Sharar

Wisconsin Department of Transportation 
- Ron Nohr

City of Scottsdale, Arizona
- Robert Brown
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ACQUISITION OF ACCESS RIGHTS

1. a) Does your agency acquire access rights along non-Interstate highways and arterials?

Full control of access? 29 - Yes 4 - No
Partial control of access? 33 - Yes 0 - No

• Yes, does not include arterials. (Massachusetts Highway)
• Yes, if we are converting to a freeway, but only as part of ROW for an improvement project and at specific

locations—not stand alone acquisition of access rights. (Minnesota)
• Yes, while we do purchase access rights and have historically done so, we as a department are shifting away from

this practice, going instead to a police power theory where we allow reasonable access, and therefore are not
infringing on any property right (and therefore are not required to compensate for it). (Montana)

• Yes, both sometimes. (Rhode Island)

b) Which of the following techniques does your agency use to determine whether or not access rights are required along
non-Interstate highways and arterials? Please provide copies of or links to applicable materials.

APPENDIX C

Summary of Survey Questionnaire Responses

Agency Rules 
Agency 
Policies 

Corridor 
Plans 

Design 
Plans 

Individual 
Analysis Other

Scottsdale (AZ)   x     
Colorado  x x x x x x  
Connecticut     x   
Delaware  x x x x   
Florida  x x  x x  
Georgia     x   
Idaho        
Iowa  x x x  x  
Kentucky   x x x x  
Louisiana     x   
Maine   x  x  x 
Massachusetts     x x x 
Minnesota      x  
Missouri   x     
Montana   x  x x x 
Nebraska   x     
Nevada   x x x x  
New Hampshire     x x  
New Jersey x x   x   
New York x x x x x x  
North Dakota   x   x  
Ohio   x x x x  

      
 x 

Statutes
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• Other: Access management (Maine)
• Other: Engineering design standards AASHTO (Massachusetts) 
• Individual analysis: We do not feel this is a perfect situation. (Minnesota) 
• Other: Environmental documents. The determination of whether or not limited access control is to be pursued is

made at the time of the preliminary field review (PFR) of the proposed project. There are specific projects that
will have limited access control required as part of the environmental document completed before the PFR. MDT
has some limited policy documents that recommend when to pursue limited access control, but they are not well
supported or recognized on a consistent basis. (Montana) 

• Other: http://www.nebraskatransportation.org/roway/pdfs/accesscontrol.pdf (Nebraska)
• Other: Design guidelines (Tennessee) 
• Other: Corridor/signal agreements (Utah)
• Other: Access management plan (Wisconsin)

c) If you acquire access rights along non-Interstate highways and arterials, who in your agency is responsible to ensure
that access rights are acquired?

4 - Chief engineer 26 - R/W director 1 - Traffic engineer 7 - Project manager
3 - Planning manager 8 - Other

• Other: ROW agent (Colorado, Utah)
• Other: District right-of-way manager (Florida)
• Other: Access management engineer. The effort is coordinated through my office. (Montana)
• Other: Project development team decision. Right-of-way section responsible for securing access rights. (Oregon)
• Other: Access unit (Washington)
• Other: District SPO chief (for 84.25 plats) or District PD chief (for 84.09 plats)—See attached FDM 7-10-1 for

an explanation of 84.25 and 84.09. (Wisconsin)
• Other: Transportation planner (City of Scottsdale, AZ)

d) How do you acquire the access rights along non-Interstate highways and arterials? 

Agency Rules Agency 
Policies 

Corridor 
Plans 

Design 
Plans 

Individual 
Analysis 

Other

Oregon   x  x x  
Pennsylvania   x  x x  
Rhode Island    x  x  
South Carolina x  x  x x  
South Dakota   x x    
Tennessee       x
Texas  x x     
Utah  x x x x  x
Vermont      x  
Virginia   x x   
Washington  x  x   
Wisconsin  x x x x   x  
  Total 10 22 13 20 18 6 

x 
x 
x 

x 

Statutes

x
10

Agency Purchase/Eminent Domain Other 

Scottsdale (AZ)   x 
Colorado  x x 
Connecticut  x  
Delaware  x  
Florida  x  

Statutory Designation
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• Other: By deed, donation, and through development plans. (Colorado)
• Other: Deed (Maine)
• Purchase/eminent domain: Eminent domain only (Massachusetts) 
• Other: Police power. There is a requirement in statute that states only the Transportation Commission has the

authority to designate a highway a controlled access facility. MDT has purchased (eminent domain) access rights
in the past, and is doing so on one active project. All other new access control projects are being done under our
police powers approach. (Montana)

e) If you are required to pay for the access rights along non-Interstate highways and arterials, how do you arrive at a
value?

9 - Negotiation 32 - Appraisal 3 - Other

• Other: If access restriction is part of a development proposed by proponent (shopping center) no payment is made.
(Massachusetts) 

• Appraisal: Usually access would be purchased only as part of property acquisition for ROW expansion related
to a project. (Minnesota)

• Negotiation and appraisal: There is an obligation to purchase any property right at fair market value, so an appraisal
must address the access rights if they are being purchased. After that, everything is negotiable! (Montana)

• Other: Both negotiation and appraisal (Virginia)

Georgia  x  
Idaho    
Iowa  x  
Kentucky  x  
Louisiana  x  
Maine  x x 
Massachusetts  x  
Minnesota  x  
Missouri  x  
Montana  x x 
Nebraska  x  
Nevada  x  
New Hampshire  x  
New Jersey x x  
New York  x  
North Dakota  x  
Ohio  x  
Oregon  x  
Pennsylvania  x  
Rhode Island  x  
South Carolina  x  
South Dakota  x  
Tennessee  x  
Texas  x  
Utah  x  
Vermont  x  
Virginia  x  
Washington  x  
Wisconsin  x  
  Total 5  4 

x 

x 
x 

x 
32 

Agency Purchase/Eminent Domain Other Statutory Designation
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2. a) Does your agency acquire access rights along crossroads at interchanges?

Full control of access? 26 - Yes 6 - No
Partial control of access? 27 - Yes 3 - No

• Partial control of access: Yes, as part of ROW acquisition for a project. (Minnesota)
• Yes, as a general rule, full access control is extended 300 ft beyond the ramp termini on the crossroads. Limited

access is sometimes extended beyond this 300-ft limit if deemed appropriate. No actual design guidelines exist
for this. (Montana)

• Partial control of access: Yes, in some urban locations. (North Dakota)

b) Which of the following techniques does your agency use to determine whether or not access rights are required along
crossroads at interchanges? Please provide copies of or links to applicable materials.

6 - Statutes 11 - Rules 21 - Agency policies 6 - Corridor plans
18 - Design plans 14 - Individual analysis 6 - Other

• Other: CFR Title 23, Section 625.4, ref. to policy on design standards—Interstate System—AASHTO 1991 (Georgia)
• Other: Access management (Maine)
• Other: AASHTO standards (Massachusetts) 
• We are developing guidelines for access management at interchanges. (Minnesota) 
• http://www.modot.state.mo.us/business/projectdevelopment.htm (see Chapter 4); http://www.modot.state.mo.us/

newsandinfo/documents/AccessMgmtGuidelines1003.pdf (Missouri) 
• Other: Design guidelines (Tennessee)
• Other: Design policy—See attached FDM 11-5-5, especially Figure 3. (Wisconsin)
• Other: Plan review (City of Scottsdale, AZ)

c) If you acquire access rights along crossroads at interchanges, who in your agency is responsible to ensure that access
rights are acquired?

3 - Chief engineer 26 - R/W director 0 - Traffic engineer 7 - Project manager
2 - Planning manager 8 - Other

• Other: District right-of-way manager (Florida)
• Other: ROW agent (Colorado, Utah)
• Other: Project development team decision. Right-of-way section responsible for securing access rights. (Oregon)
• Other: Access management engineer (Montana)
• Other: Access unit (Washington)
• Other: District technical services chief (Wisconsin) 

d) How do you acquire the access rights along crossroads at interchanges? 

3 - Statutory designation 32 - Purchase/eminent domain 4 - Other

• Other: Deed, donation through development plans (Colorado)
• Other: Deed (Maine)
• Purchase/eminent domain: Eminent domain only (Massachusetts)
• Other: Police power (Montana)
• Other: Donation/occupancy permits (Nevada)

e) If you are required to pay for the access rights along crossroads at interchanges, how do you arrive at a value?

9 - Negotiation 31 - Appraisal 1 - Other

• Negotiation and appraisal: See above discussion regarding negotiations vs. appraisal. (Montana)
• Other: Both—Appraisal and negotiation (Virginia)
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Where you have acquired access rights along roadways, please rate the level of success (percentage of successes out of
attempts) your agency had in preventing or precluding access to the roadway.

Very Somewhat Somewhat Very
Successful Successful Unsuccessful Unsuccessful
100%–75% 75%–50% 50%–25% 25%–0% N/A

3. Interstate freeways 32 0 0 0 0

4. Non-Interstate freeways 29 2 0 0 1

5. Other highways & arterials 23 5 4 0 0

6. Crossroads at interchanges 23 8 1 0 0

• Other highways & arterials: Can end up with openings that are in the wrong place in the future; confusing, incon-
sistent. (Minnesota)

Management of Access Rights

7. Along non-Interstate highways and arterials, what other techniques do you use to limit or manage access?

24 - Police power 7 - Corridor designations 6 - Acquisition of development rights
8 - Land use controls 17 - Other

• Other techniques: Access code (Colorado)
• Other techniques: Cooperation of local jurisdictions (Iowa)
• Other techniques: Permit process (Kentucky)
• Other techniques: Access management (Maine)
• Other techniques: None (Massachusetts, Nebraska) 
• Other techniques: Cooperating local government use of land use controls (Minnesota) 
• Other techniques: Permits (Nevada)
• Other techniques: Access permits are required. (North Dakota)
• Other techniques: Driveway regulations (PA Code, Title 67, Transportation, chapter 441, Access to and Occupancy

of Highways by Driveways and Local Roads). (Pennsylvania)
• Other techniques: Driveway policy (Tennessee)
• Other techniques: Corridor access and signal plan agreements (Utah)
• Other techniques: Denial of entrance permits (Virginia)
• Other techniques: Scenic easements, access covenants, land division review (Wisconsin)
• Other techniques: Work with local governments for land use control. (South Dakota)

8. Along crossroads at interchanges, what other techniques do you use to limit or manage access?

23 - Police power 4 - Corridor designations 5 - Acquisition of development rights
8 - Land use controls 15 - Other

• Other techniques: Access code (Colorado)
• Other techniques: Cooperation of local jurisdictions (Iowa)
• Other techniques: Permit process (Kentucky)
• Other techniques: Access management (Maine)
• Other techniques: None (Massachusetts, Nebraska) 
• Land use controls: If local. Other: This would depend on who has jurisdiction over the crossroad—Mn/DOT or local

government. (Minnesota)
• Other techniques: Permits (Nevada)
• Other techniques: Access permits are required. (North Dakota)
• Other: Driveway regulations (PA Code, Title 67, Transportation, chapter 441, Access to and Occupancy of High-

ways by Driveways and Local Roads). (Pennsylvania)
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• Other techniques: Corridor access and signal plan agreements (Utah)
• Other techniques: Denial of entrance permits (Virginia)
• Other techniques: Work with local governments for land use control and local access management. (South Dakota)

9. Where you own partial control of access and the abutting property owner has an opening in the access control line, do
they have to ask permission to have a driveway at that location? 

31 - Yes 1 - No 1 - NA

• Yes, apply for access permit. (Colorado)
• Yes, generally will be that a new permit is required because of a change in use, but this is very confusing to property own-

ers who think their deed with an opening in access control means they have a right to access no matter what. (Minnesota)
• Yes, if the approach was not built during construction, they are required to obtain an approach permit. (Montana)

10. Is your agency required to provide an abutting property owner with a driveway at each opening in the access control line?

8 - Yes 23 - No 1 - NA

• No, a driveway would only be permitted if necessary to provide reasonably convenient and suitable access. This will
depend on the specific situation. (Minnesota)

• Yes, it has historically been treated as a property right. If we were to deny it, compensation would be due. However,
they are not guaranteed full movement access by deed. (Montana)

11. What happens when an adjacent property owner requests a driveway at an opening in the partial access control line, when
the opening is not consistent with standards or agency policy?

3 - Request approved 18 - Request denied 13 - Request approved with modification
10 - Other

• Other: Request reviewed and approved by permit. (Georgia)
• Other: If the opening is according to the plans, it would be consistent with agency policy. If the issue is an unap-

proved opening, then the request would be denied. (Kentucky)
• Other: Use access management (Maine)
• Other: Request approved with modification assuming no safety issues. If the modification cannot solve the safety

issue the request will be denied. (Massachusetts) 
• Other: May allow the driveway at a different location (swap the location of the opening). Approval would be based on

the need to provide reasonably convenient and suitable access and whether alternate access is available. (Minnesota) 
• Other: If it is the deed for the property, they pretty much get it. MDT’s approach standards are fairly lenient, so it

rarely comes up where the approach location violates driveway standards. (Montana)
• Request denied or request approved with modification. (New York)
• Other: If the request is denied, we must purchase the access right. (Nebraska)
• Other: We can deny, but we may have to compensate the landowner. Other modifications may be made, including

necessary upgrades to our facility, to make the proposed drive acceptable. (Ohio)
• Other: Depends on specifics. If not approved by agency, we are obligated to purchase the reservation of access. (Oregon)
• Other: Request denied pending dispute resolution process. (Texas)
• Other: Case by case (Utah)
• Other: Request analyzed with options (Transportation Master Plan of Local) required. (Utah)

12. If you deny a request for a driveway at an opening in the access control line where the agency owns partial control of
access, are you required to pay compensation? 
Please explain.

12 - Yes 19 - No

• No response; if owner has opening in limited access and it is legal and if we deny request and owner has no other
access, we pay. (Virginia)

• No response; if we are buying new rights then yes we compensate, otherwise if we own them then no. (Maine)
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• No response; the department usually does not deny access when an existing access break is present, except at loca-
tions where access could create a potential safety and operational problem. In these cases, the department would con-
sider shifting the access breaks to a more suitable location along the property owner’s frontage. (Georgia)

• No response; this would depend on whether reasonably convenient and suitable alternate access is available. If so,
no compensation would be provided. If not, compensation would be provided. (Minnesota)

• No, I am not aware of an instance where a driveway at an existing opening was denied, unless the driveway itself
did not meet criteria. (Kentucky)

• No, if access to another public road is available, they are not landlocked and circuity of travel is not legally com-
pensable. (Texas)

• No, if denied, it is because of the design standards used for the driveway. Once the design standards are met the
access would be approved. (South Carolina)

• No, not if partial control and reasonable access afforded elsewhere and access noted in Transportation Master Plans
as connection. (Utah)

• No, not unless the denial constitutes substantial diminution of beneficial use and enjoyment of the property based
on reasonable remaining access. (Florida)

• No, only if there are no other options available for access. (Rhode Island)
• No, the owner can always apply to the District Permit office for an encroachment permit. (Connecticut) 
• No, we have never been involved with having to pay compensation. Access has always been approved at approved

openings. (North Dakota)
• Yes, provided the property has obtained permission and the access sought is legal and safe. (Delaware)
• Yes, denial is viewed as inverse condemnation; therefore, we are obligated to allow the driveway. We normally

resolve the issues through negotiation and/or modification. Cooperation with the local zoning authority and enforce-
ment of their rules often helps. (Missouri)

• Yes, if we desire to close an access point that we had previously allowed, we would either provide alternative access
(for 84.25) or purchase the access rights (84.09). (Wisconsin)

• Yes, it is a negotiated property right and, as such, if it is not allowed, it is a taking and compensation is due. (Montana)
• Yes, depending on the circumstances. If the landowner was granted an opening, we’ll most always allow the drive

as long as the property owner makes any necessary modifications to our highway. However, if we cannot allow the
access at all, then we must acquire the right to completely limit access at that site. The amount we pay depends on
the material damage this creates to the property. (Ohio)

• Yes, it would be considered a “taking” since they had a right to an access. (Iowa)
• Yes, it’s a taking of a property right and the owner has a constitutional right to receive damages. (Nebraska)
• Yes, only if no other access is available. (South Dakota)
• Yes, Oregon allows the property owner to “reserve” access rights at specific points. If we later close a driveway or

deny a permit at a reservation of access Oregon state law says this rises to a taking and we then are obligated to pay
just compensation. (Oregon)

• Yes, possibly, if an access point was granted and a driver was denied, usually modifications can be made to the drive
to make it acceptable. (New Hampshire)

13. If you do pay compensation when you deny a driveway request at an opening in the access control line, how do you arrive
at a value?

2 - Negotiation 19 - Appraisal 6 - Other

• Other: Regions report having almost no experience with this. (Colorado)
• Negotiation, Appraisal, Other: Courts (Montana)
• Other: No compensation required. (New Jersey)

14. During acquisition of access rights, does your agency require coordination between the permitting staff and right-of-way
staff? 

17 - Yes 16 - No

• No response; district planning, project, and ROW staff would be involved, not permitting. If acquisition of access
rights becomes the appropriate action in response to a permit request, many functional groups get involved—plan-
ning, design, ROW, and permitting. (Minnesota)

• No response; highway opening permits are done by our maintenance and operations staff. (Maine)
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• Yes and no; three of the regions report “yes” and three of the six report “no” for this question. (Colorado)
• No, access control is a design feature placed on the plans. (South Carolina)
• No, design staff and ROW staff. (New Hampshire)
• No, the decision to limit access is made by the district planning and production departments. The actual acquisition

of access rights is handled by our right-of-way acquisition staff. (Ohio)
• No, here access is a deeded, not permitted right. No permits are issued for accesses allowed to remain. They are noted

on the parcel deed and on our ROW. Limit access plans. (Washington)
• No, normally district design staff incorporates the access management policies into the design. Traffic/permitting

staff occasionally participated on design teams, but the level of participation varies from district to district and even
project to project. (Missouri)

• No, not legally required, but as a practice there would be coordination. (Massachusetts)
• No, permitting staff is not involved in decisions concerning the acquisition of new access rights. (Nebraska)
• No, real estate staff does the actual purchasing of access rights. Requests for a driveway permit are usually reviewed

by a district team led by a district access management coordinator. The district access management coordinator is
aware of efforts to purchase access rights and would inform the permitting staff. (Wisconsin) 

• No, right-of-way and access acquisition is the right-of-way director’s responsibility and only after project is com-
plete do permits come into play. (Virginia)

• No, the right-of-way map will be updated to reflect access acquired upon completion of the acquisition. (Connecticut)
• Yes, access approaches are reviewed and approved by the designer on the project and the district office before they

are approved. (North Dakota)
• Yes, coordination occurs at local level between ROW and operations staff within the same office. (South Dakota)
• Yes, it is coordinated between ROW staff and the access/utility policy administrator. (Iowa)
• Yes, provided the property has obtained permission and the access sought is legal and safe. (Delaware)
• Yes, our current process requires close coordination between this office and all other staff. Prior to 1999/2000, this

position was not active and most of the acquisition was a negotiation process of ROW field agents attempting to
close the parcel. (Montana)

• Yes, permitting staff reviews ROW plans. (Colorado)
• Yes, projects have official access lists that are approved by the project development team and the area manager. Both

ROW and permitting staff work from this approved access list. Both also have input into the development of the
access list. (Oregon)

• Yes, region permit officer and region ROW agent to review; if acquisition, then headquarters’ ROW and permit offi-
cer review also. (Utah)

• Yes, we have local offices for both functions and they communicate. (Texas)

15. During permitting of driveways to the roadway, does your agency require coordination between the permitting staff and
right-of-way staff?
Please explain.

24 - Yes 15 - No

• Yes, we work closely together in the process. (Colorado)
• No, the district permit section has their own procedures for granting encroachment permits. (Connecticut)
• No, driveways are permitted under requirements and restriction dictated by administrative rules. Records of those

permits are made available to right-of-way staff. (Iowa)
• Yes, we try to. (Maine)
• Yes, we involve many functional groups—planning, design, traffic, ROW, and permit techs. (Minnesota)
• Yes, ROW prepares deeds, for changes on limited access rights-of-way and conducts appraisals for changes in access

that are not covered by our value determination schedule. (Missouri)
• Yes, no approach permits should be issued in limited access areas without review by this office. (Montana)
• Yes and No; minimal, typically copies of acquisition documents are forwarded to permitting staff when the acqui-

sition occurs. (New Hampshire)
• Yes, right-of-way staff issues the permit after proper review by the permitting staff. (Nebraska)
• Yes, see Question 14 above. (North Dakota)
• Yes. When we own a limited access feature on our roadways and someone wants to access the road at those points, the

district permits staff first reviews the application for normal engineering issues. If they determine that an access mod-
ification can be granted, then they contact the right-of-way department to have our property rights appraised. Once fully
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approved, the applicant receives a permit to work on the access drive and an access grant instrument to record in the
county recorder’s office. Permits and right-of-way work together to issue these documents simultaneously. (Ohio)

• Yes, right-of-way research staff is alerted electronically for every approach permit application. They research access
rights and provide that information to the district permit specialist. (Oregon)

• Yes, region permit officer and region ROW agent to review, if acquisition then headquarters ROW and permit offi-
cer review also. (Utah)

• Yes, only when there is a question concerning the limits of the limited access line. (Vermont)
• Yes and no; permitted connections are regulated under our managed access program. The answer is yes and no

depending on the type of project. (Washington)
• Yes, requests for driveway permit are usually reviewed by a district team led by a district access management coor-

dinator. The district team usually includes a member of the real estate section. (Wisconsin)
• Yes, there are times that coordination is necessary based on the existing legal documents. (South Carolina)
• Yes, permitting staff checks whether right of access has been acquired. (South Dakota)

16. Where your agency has acquired a right of access, how do you memorialize the decision? 

27 - Property deed 6 - Electronic records 26 - R/W maps
1 - Spreadsheets 19 - Public record 13 - Agency record 9 - Other

• Property deed, public record, agency record, Other: Record plans (Kentucky)
• Other: One region noted use of “electronic records” and one region reported “Agency Record.” (Colorado)
• Other: Recordation of documents (Maine)
• Other: Highway plan sheets (Missouri)
• Other: Access control resolution filed at county (Montana)
• Other: Occupancy permits (Nevada)
• Other: Fencing and bounds (New Hampshire)
• Electronic records: Just beginning scan images (plan sheets) as part of DOT highway project, ROW maps. (Utah)
• Other: Department is now working on a new database of all access rights, with a map interface. (Wisconsin)

17. What controls do you have in place to ensure that agency staff does not approve a driveway in a location where the agency
owns the access rights? 

3 - No controls 21 - Policy direction 1 - Automated check
8 - Staff reporting system 5 - Voluntary if staff choose 15 - Other

• Other: All driveway permits are reviewed by the access/utility policy administrator as a double check. (Iowa)
• Other: ROW plans are checked. (Colorado)
• Other: Permits branch in the division of traffic reviews the location and checks to make sure no control of access is

violated. (Kentucky)
• Other: The areas that are controlled are on spreadsheets that are available to the staff. (Maine)
• Other: Records are checked as a part of access review process. (Minnesota)
• Other: Right-of-way checks each application to determine if access rights are owned or not. (Nebraska)
• Other: Research of access rights for every approach permit request. (Oregon)
• Other: Freeway line on highway plat (recorded). (Rhode Island)
• Other: Permitting groups review the latest project plans. (South Carolina)
• Access rights shown on original plan sheets are reviewed for this purpose. (Tennessee)
• Other: Project research (Washington)
• Other: Department is now working on a new database of all access rights, with a map interface. This should prevent

the inadvertent approval of driveway permits. (Wisconsin)
• Other: Check ROW plans (Colorado)
• Other: Access rights shown on original plan sheets are reviewed for this purpose. (Tennessee)
• Other: Need system (Utah)

18. Where your agency has acquired a right of access, how do you manage the records? 

14 - Electronic records 13 - Electronic R/W maps 26 - Paper or hard copy R/W maps
5 - Paper tabulations 4 - Spreadsheets 21 - Paper or hard copy files 3 - Other
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• Other: Final Mylar roadway plans and microfilm (Kentucky)
• Other: Hard copy of the warranty deed (Tennessee)
• Electronic ROW maps: Just beginning to scan images (plan sheets) as part of DOT highway project. (Utah)
• Other: Department is now working on a new database of all access rights, with map interface. This should eliminate

a number to the existing methods. (Wisconsin)

19. If you own the access rights along a roadway, do you allow pedestrian or bicycle facilities to cross the access control line?
Please explain.

19 - Yes 16 - No

• No, break in access line must be requested and granted for facility. (Connecticut)
• No, if we did so, liability problems would become too big an issue. (Louisiana) 
• No, no pedestrians or bicycles are allowed within limited access right-of-way. (Georgia)
• No, not if they create an intersection with the roadway. (Texas)
• No, when ODOT acquires limited access, it is for all modes of travel. (Ohio)
• No, those crossings are only allowed at openings in the access control line. (Iowa)
• Yes and no; yes, where appropriate. The request goes through a review process to see if the proposal does not affect

safety and operational efficiency of the route. (Washington)
• Yes, a situation has not occurred, but we would allow pedestrians and bike facilities to cross the line by permit. (South

Dakota)
• Yes, access rights are viewed as rights of motorized vehicular ingress and egress. We have had rare discussions

regarding pedestrian gates on non-Interstate fenced segments. (Missouri)
• Yes, an analysis is completed and a legal agreement (Highway Occupancy Agreement) is signed by the owner or

sponsor of the pedestrian or bicycle facility prior to the department allowing access. (Pennsylvania) 
• Yes, bikeways, sidewalks, pedestrian overpasses are all not subject to access control lines. (New Jersey)
• Yes, depends on the type and degree of access control. (Florida)
• Yes, if feasible on partial control. Full control is analyzed. (Utah)
• Yes, it is only the limited access facilities where this is allowed. (South Carolina)
• Yes, on occasion, but rarely, and only at the request of local governments. (Virginia)
• Yes, our primary concern is vehicular access to our facility. (Nebraska)
• Yes, policy statement allowing these facilities in the ROW of an access controlled section as long as permitted by

the district manager. FHWA approval also necessary on Interstate System. (Oregon)
• Yes, sidewalk and bike trails might be allowed on non-freeway designs. (Minnesota)
• Yes, sometimes it is permitted. (Maine)
• Yes, we are concerned with vehicular access only in our limited access areas. On the Interstate system, of course,

this is different. (Montana)
• Yes, we have a license agreement that allows it. (Colorado)

20. In areas where the agency owns the access rights along the roadway, and the agency acquires additional right-of-way,
does the access control automatically convert to a new location?

15 - Yes 19 - No

• No response, generally access control would shift, but the impact of that shift would be evaluated using an appraisal
to determine if it created new damages. The shift would be accomplished by deed. (Minnesota)

• Yes and no (Colorado, Washington)
• No, negotiation and show reasonable access available. (Utah)

21. Are you required to negotiate access with a property owner when you determine a need for additional right-of-way where
you previously owned access rights?

18 - Yes 16 - No

• No response, not unless there are new impacts on the property’s right to reasonably convenient and suitable access.
(Minnesota)

• Yes and no (Washington)
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• Yes, but the amount would not be increased unless we were adding to the limited access control features. Simply
moving the line back to the new right-of-way limits, where it existed before, wouldn’t result in increased compen-
sation over what new land we were acquiring. (Ohio)

Relinquishment of Access Rights

22. a) If your agency has acquired access rights from abutting properties, is there any process for a property owner to acquire
an access right to the roadway at a later date along non-Interstate highways and arterials where you own: 

Full control of access? 23 - Yes 10 - No
Partial control of access? 31 - Yes 2 - No

• Full control of access: Only in the crossroad areas (Montana)

b) Which of the following do you use to determine when and how to relinquish access rights along non-Interstate high-
ways and arterials? Please provide copies of or links to applicable materials.

11 - Statutes 9 - Rules 27 - Agency policies
4 - Corridor plans 11 - Design plans 19 - Individual analysis 10 - Other

• Other: ROW manual (Colorado) 
• Other: Release map (Connecticut)
• Other: FHWA approval (Louisiana)
• Other: MRSA Title 23 sect 704 #6 (Maine)
• Other: Minnesota Statutes 161.43 regulates process for reconveyances. (Minnesota) 
• Other: http://www.modot.state.mo.us/business/projectdevelopment.htm (see Chapter 4);

http://www.modot.state.mo.us/newsandinfo/documents/AccessMgmtGuidelines1003.pdf (Missouri)
• Other: FHWA (Montana)
• Other: www.state.nj.us/transportation/eng/documents/NJHAmc (New Jersey)
• Other: Statewide grant review committee (Oregon)
• Other: Corridor and signal plan agreements (Utah)
• Other: We can alter access on a controlled access highway (84.25) as discussed in FDM 7-15-5 or on a highway

with purchased access (84.09) as discussed in FDM 7-20-5. (Wisconsin)
• Other: Plan review (City of Scottsdale, AZ)

c) If you relinquish access rights along non-Interstate highways and arterials, who is responsible to administer this process
for your agency? 

6 - Chief engineer 22 - R/W director 5 - Traffic engineer 
4 - Project manager 0 - Planning manager 17 - Other

• Other: State highway engineer and commissioner of highways (Kentucky)
• Other: State property manager (Colorado)
• Other: Property management officer (Louisiana)
• Other: Commissioner (Georgia)
• Other: Access policy administrator (Iowa)
• Other: Initiated by district ROW staff; coordinated with and sign-off by state ROW director. (Minnesota)
• Other: Action by the Missouri Transportation Commission. (Missouri)
• Other: Access management engineer (Montana)
• Other: State traffic engineer chairs the committee for operational decisions. ROW manager is responsible for the

sale of the access rights. (Oregon)
• Other: Requires approval action by governing commission. (Texas)
• Other: Permit officer (Utah)
• Other: Access unit (Washington)
• Other: Any change to existing access rights (that were purchased in the past) must be approved by the Director of

the Bureau of Real Estate (“R/W Director”) and the Director of the Bureau of Highway Development (“Chief Engi-
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neer”). Any change to an existing access (that was controlled by statute in the past) must be approved by the Direc-
tor of the Bureau of Highway Development (“Chief Engineer”). (Wisconsin)

• Other: Corridor preservation specialist (South Dakota)
• Other: District right-of-way manager (Florida)

d) If you relinquish access rights along non-Interstate highways and arterials to an abutting property owner, how do you
determine the value? 

6 - Negotiation 29 - Appraisal 7 - Other

• Other: Property management officer determines. (Louisiana)
• Other: The value of a change to existing access rights (that were purchased in the past) are determined by an

appraisal. The value of a change to an existing access (that was controlled by statute in the past) is determined
by negotiation. (Wisconsin)

e) If an access right is approved to a non-Interstate highway or arterial, will the property owner be ensured of being
allowed to construct a driveway to the highway or arterial at this location? 

17- Yes 16 - No 

• Yes and no. Regions are split, depends on the situation. (Colorado)
• No, requires a permit. Access would be approved if reasonably convenient and suitable alternative access was

not available. (Minnesota)

23. a) If your agency has acquired access rights from abutting properties, is there any process for a property owner to acquire
an access right to the roadway at a later date along crossroads at interchanges where you own:

Full control of access? 20 - Yes 11 - No
Partial control of access? 29 - Yes 3 - No

b) Which of the following techniques do you use to determine when and how to relinquish access rights along crossroads
at interchanges? Please provide copies of or links to applicable materials.

11 - Statutes 12 - Rules 19 - Agency policies 5 - Corridor plans
10 - Design plans 19 - Individual analysis 9 - Other

• Other: Release map (Connecticut)
• Other: ROW manual (Colorado)
• Other: Property management officer recommendation (Louisiana)
• Other: Statewide grant review committee (Oregon)
• Other: Corridor access and signal plan agreement (Utah)
• Other: See FDM 7-15-5 and 7-20-5 discussed previously. (Wisconsin)

c) If you relinquish access rights along crossroads at interchanges, who is responsible to administer this process for your
agency?

6 - Chief engineer 20 - R/W director 6 - Traffic engineer 
4 - Project manager 0 - Planning manager 18 - Other

• Other: District right-of-way manager (Florida)
• Other: Statewide property manager (Colorado)
• Other: Commissioner (Georgia)
• Other: Access policy administrator (Iowa)
• Other: State highway engineer and commissioner of highways (Kentucky)
• Other: Property management officer (Louisiana)
• Other: District and right-of-way staff (Minnesota)
• Other: Action by the Missouri Transportation Commission. (Missouri)
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• Other: Access management engineer (Montana)
• Other: District and Central Office permits staff also plays a key role in granting access modifications. (Ohio)
• Other: Same as Question 22b (Oregon)
• Other: Corridor preservation specialist (South Dakota)
• Other: Same as above—Texas Transportation Commission approval (Texas)
• Other: Permit officer (Utah)
• Other: Access unit (Washington)
• Other: Any change to existing access rights (that were purchased in the past) must be approved by Director of

the Bureau of Real Estate (“R/W Director”) and the Director of the Bureau of Highway Development (“Chief
Engineer”). (Wisconsin)

• Other: Transportation planning and traffic engineering (City of Scottsdale, AZ)

d) If you relinquish access rights along crossroads at interchanges to an abutting property owner, how do you determine
the value? 

5 - Negotiation 28 - Appraisal 8 - Other

• Other: Property management officer determines (Louisiana)
• Other: Courts (Montana)
• Other: No cash value (City of Scottsdale, AZ)

e) If an access right is approved, will the property owner be ensured of being allowed to construct a driveway to the cross-
road at this location? 

18 - Yes 14 - No 

• No, requires a permit. Access would be approved if reasonably convenient and suitable alternative access was
not available. (Minnesota)

• Yes and no; the regions are evenly divided. (Colorado)
• Yes, if meets standards of state highway access. (Utah)

24. If your agency transfers ownership of a roadway to another agency where you had previously acquired access rights, what
happens to the access rights?

5 - Remains with the agency 23 - Automatic transfer of ownership to the other agency
2 - Negotiation 7 - Other

• Other: Legally, this has not been ruled on. Our position is the access rights remain. (Massachusetts) 
• Other: Sometimes portions of the access rights are reserved to the state. (Iowa)
• Other: This is not an issue in Montana. (Montana)
• Other: Access rights transfer by deed to other agency. (Tennessee)
• Other: If the access rights were purchased in the past, transfer of those rights is subject to negotiation. If the access

was controlled by statute in the past, the control can be vacated if the highway no longer is used for STH travel or, in
the case of county that desires to maintain the control, transferred to the county under a different statute. (Wisconsin)

25. If another agency takes over the roadway, including the access rights that your agency previously owned, are they sub-
ject to your rules, procedures, and/or policies in the management of those access rights?

10 - Yes 17 - No 8 - Other

• Other: Unknown (Colorado)
• Other: Sometimes portions of the access rights are reserved to the state. (Iowa)
• Other: Subject to Kentucky administrative regulations. (Kentucky)
• Other: Subject to existing statute. (Maine)
• Other: This is not an issue in Montana. (Montana)
• Other: Not available (South Carolina) 
• Other: Sometimes this is not followed by cities, as they act independently. (Virginia)
• Other: Unless the jurisdictional transfer agreement contains language that would continue the previous rules. (Wisconsin)
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These deeds have been provided by topic panel members and survey respondents as examples of deed language that has been
successful in their respective agencies. The synthesis project team has not conducted any review of the sample deeds and makes
no judgment or qualitative statement as to the legal sufficiency of these documents.

APPENDIX D

Sample Deeds
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Abbreviations used without definitions in TRB publications:

AASHO American Association of State Highway Officials
AASHTO American Association of State Highway and Transportation Officials
ADA Americans with Disabilities Act
APTA American Public Transportation Association
ASCE American Society of Civil Engineers
ASME American Society of Mechanical Engineers
ASTM American Society for Testing and Materials
ATA American Trucking Associations
CTAA Community Transportation Association of America
CTBSSP Commercial Truck and Bus Safety Synthesis Program
DHS Department of Homeland Security
DOE Department of Energy
EPA Environmental Protection Agency
FAA Federal Aviation Administration
FHWA Federal Highway Administration
FMCSA Federal Motor Carrier Safety Administration
FRA Federal Railroad Administration
FTA Federal Transit Administration
IEEE Institute of Electrical and Electronics Engineers
ISTEA Intermodal Surface Transportation Efficiency Act of 1991
ITE Institute of Transportation Engineers
NASA National Aeronautics and Space Administration
NCHRP National Cooperative Highway Research Program
NCTRP National Cooperative Transit Research and Development Program
NHTSA National Highway Traffic Safety Administration
NTSB National Transportation Safety Board
SAE Society of Automotive Engineers
SAFETEA-LU Safe, Accountable, Flexible, Efficient Transportation Equity Act: 
 A Legacy for Users
TCRP Transit Cooperative Research Program
TEA-21 Transportation Equity Act for the 21st Century
TRB Transportation Research Board
TSA Transportation Security Administration
U.S.DOT United States Department of Transportation
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